DELBERT HOSEMANN
Secretary of State

Probate Code Study Group
May 16, 2018
Introduction and Welcome

The meeting began with the study group members introducing themselves followed by a brief
introduction by Secretary Hosemann. Secretary Hosemann then yielded the floor to Brittany
Ridinger of the Policy and Research Division of the Secretary of State’s office to introduce
several topics of concern and facilitate further discussion.

Policy and Research Presentation and Discussion

Brittany Ridinger explained that there is not currently a section of the Mississippi Code which
specifically addresses non-probate transfers. She suggested that it would likely be a good thing
for Mississippi if the Uniform Probate Code regarding non-probate transfers was adopted in
Mississippi. This sparked a discussion of House Bill 806, introduced in 2017, which would have
established non-probate transfer laws for Mississippi. Brittany then asked if the other group
members thought this was something which needed to be addressed with legislation, thus
prompting Bill Brown and Gray Edmondson to bring up a couple of controversial elements of
HB 806. Controversial issues brought up by Gray Edmonson included the elective share of the
spouse and handling creditors’ rights.

Several other probate-related concerns were brought up by various members following the
discussion of House Bill 806. Lynne Green noted the importance of looking at the concept of
augmented estates. Barry Jones and Richard Young both voiced concerns regarding successor
affidavits. Secretary Hosemann asked if we needed to even address augmented estates because
of the size of our state. David Marchetti insisted that we do need to address augmented estates in
legislation. Secretary Hosemann led the group into further discussion on the issue of augmented
estates. David Marchetti suggested that the treatment of gifts of life interest and interests in trusts
needed to be addressed. Lynne Green and Floyd Melton both highlighted issues associated with
inter-vivos gifts and inter-vivos trusts. The discussion shifted briefly toward the issue of spousal
rights. In response to the discussion, Doug Hassell suggested that this group draft a new spousal
rights statute. Before moving to the next topic, Lynne Greene mentioned that 891-5-35 needed to
be amended.



The next issue to be addressed was transfer on death deeds (TODs). Brittney Batton began the
discussion of the topic by emphasizing the importance of the legal description of property in
relation to TODs. Brittney spoke about similar statutes in Texas and Arkansas. The Texas
statutes are essentially the same as the Uniform Act. Arkansas’ version, however, referred to as
a “beneficiary deed,” is much more basic. Brittney suggests an amended version of the UPC.
Gray Edmondson made the point that part of the purpose of the statute is to make things more
clear regarding real property which passes outside of the estate and its ability to be brought back
into the estate. The public policy issue of “dying your way out of your creditor problem” was
raised by David Marchetti. The suggestion to shorten the current statute of limitation was
proposed by Lynne Greene. Jamie Houston expressed his agreement that establishing TODs was
a good idea, and Ron Loeb expressed his interest in the Texas version.

The conversation then shifted towards small estate affidavits.  Secretary Hosemann
recommended the current Mississippi law allowing successors to present an affidavit to settle an
estate not exceeding $50,000 be amended to apply to estates not exceeding $100,000. Len
Martin pointed out how our current statute related to this topic does not cover real estate, further
noting that property does not go to heirs of law but to successors. Trip Barnes mentioned real
estate lawyers would not like adding real estate to the small estate affidavits and also stated that
the affidavit does nothing if there are other illegitimate children. The ultimate consensus was to
raise the amount but not include real estate.

The final topic of discussion was regarding the amount in bank accounts that can be paid to heirs
without administration. Currently, this can be done if the amount does not exceed $12,500.
Brittany Ridinger asked if the group thought this number should be increased. David Marchetti
posed the question of what the effect would be if an individual had four or five accounts at a
single bank totaling $50,000 but each account contained less than $12,000. Brittney Batton was
of the opinion that the amount encompasses the sum of all the accounts held by an individual at a
single bank. The ultimate consensus was to not raise the amount.

Closing Remarks

At the conclusion of the meeting, it was made clear there would be at least two more meetings
about issues related to the Probate Code, and drafts of potential legislation would be provided to
the members as soon as it was available. The meeting was adjourned.
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