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See www.uniformlaws.org/Act.aspx?title=UCC%20Article%209%20Amendments%20(2010)

= Changes mainly respond to perfection issues regarding any property acquired by a debtor after he
moves to a new jurisdiction and filing issues relating to the sufficiency of a debtor’s name as required
on a financing statement.

The existing version of 8§ 9-316(a)(2) gives secured creditors—in most cases—four months to re-file
without any loss of perfection when a debtor moves to a new jurisdiction. The amendments add two
new subsections ((h) and (i)) that change this by giving the secured party temporary perfection in any
after-acquired property for four months.

Because there have been at least a dozen court decisions dealing with the question of what name
needs to be provided on a financing statement for an individual debtor, the amendments provide
greater guidance by providing two alternatives. For business entities and other reqistered
organizations, the amendments clarify the proper name to be filed for perfection purposes is the name
filed on the entity’s “public organic record”—a new definition created to clarify which records should
be used to verify the name of a debtor that is an entity.

A number of additional technical amendments are included. For example, some extraneous
information currently provided on financing statements will no longer be required, and current
financing and amendment forms are revised.

The amendments also authorize the secured party of record to file a correction statement—now called
an “information statement.” The existing version only authorized a debtor to file a correction
statement when it believed a financing statement against it was unauthorized.
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UCC Article 9 Amendments (2010) Summary

Article 9 provides the rules governing any transaction (other than a finance lease) that couples a debt
with a creditor’s interest in a debtor’s personal property. If the debtor defaults, the creditor may
repossess and sell the property (generally called collateral) to satisfy the debt. The creditor’s interest is
called a “security interest.” Article 9 also covers certain kinds of sales that look like a grant of a
security interest.

Article 9 was substantially revised in 1998, and the 1998 revisions are in effect in all states and the
District of Columbia. The 2010 amendments to Article 9 modify the existing statute to respond to filing
issues and address other matters that have arisen in practice following over a decade of experience with
the revised Article 9.

Of most importance, the 2010 amendments provide greater guidance as to the name of a debtor to be
provided on a financing statement. For business entities and other registered organizations, the
amendments clarify that the proper name for perfection purposes is the name filed with the state and
provided on the organization’s charter or other constitutive documents, to the extent there is a conflict
with the name on an entity database. More importantly, the 2010 Amendments provide significantly
greater clarity as to the name of an individual debtor to be provided on a financing statement.

Since the adoption of the 1998 revision of Article 9, there have been at least a dozen court decisions
dealing with the question of what name needs to be provided on a financing statement for an individual
debtor. Several states have adopted non-uniform amendments to Article 9 to address this issue. The
2010 Amendments to Article 9 give greater guidance by providing states with two alternatives.

Alternative A, known as the “only-if’ rule, requires a filer to provide on the financing statement the
name on the debtor's driver's license, if the license has not on its face expired. If the debtor does not
have a driver's license, the filer must use either the individual name of the debtor (i.e., whatever the
debtor's name is under current law) or the debtor's surname and first personal name. A state
considering adopting Alternative A should in particular consider whether the state’s driver’s license
database is compatible with its Uniform Commercial Code database as to characters, field length and
the like.

Alternative B, known as the “safe harbor” rule, leaves intact the requirement that the financing
statement use the debtor's “individual name,” but provides that the name on the driver's license will also
be sufficient as well as the debtor's surname and first personal name.

If a state issues from the same office a non-driver’s identification card, and it is not possible for the
same individual to hold both a driver's license and a non-driver’'s identification card, the name provided
on the non-driver’s identification card may be used with the same effect as a driver's license name under
either alternative.

A number of related changes were also made — for example the 2010 amendments make it clear that a
change in the name used on a debtor’s driver’s license or the expiration of the driver's license may
qualify as a name change for purposes of 9-507

(c). With respect to trusts, if collateral is held by a statutory trust or in Massachusetts type business
trust, the trust is a registered organization and the trust’s name is the debtor name. For common law
trusts that are not Massachusetts type business trusts, the financing statement must provide the name
of the trust as identified in the trust’s organic records if it has name indicated there, or otherwise the
name of the settlor or testator and sufficient additional information to distinguish a
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particular trust from others held by that same settlor or testator.

The Amendments also deal with perfection issues arising on after-acquired property when a debtor
(individual or organization) moves to a new jurisdiction. Article 9 currently provides that perfection by
filing continues for four months after the jurisdiction in which the debtor is located changes. However,
this temporary period of perfection applies only with respect to collateral owned by the debtor at the
time of the change. Even if the security interest attaches to after-acquired collateral, there is currently
no perfection with respect to such new collateral unless and until the secured party perfects pursuant to
the law of the new jurisdiction. The amendments change this by giving the filer perfection for four months
in collateral acquired post-mowve. A similar change is made with respect to a new debtor that is a
successor by merger. The new rule provides for temporary perfection in collateral owned by the
successor before the merger or collateral acquired by the successor within four months after the
merger.

Existing Section 9-518 authorizes the debtor to file a correction statement: a claim that a financing
statement filed against it was in fact unauthorized. While this filing has no legal effect on the underlying
claim, it does put in the public record the debtor's claim that the financing statement was wrongfully
filed. The amendments change section 9-518 in two ways. First, the filing is no longer called a
“correction statement,” but is instead referred to as an “information statement.” Second, the
amendments authorize the secured party of record to also file an information statement if the secured
party believes that an amendment to its financing statement was not authorized. The change
addresses concerns of secured parties that an amendment to a different financing statement may be
inadvertently filed on the secured party’s financing statement because the amendment contains an error
when referring to the file number of the financing statement to be amended. The comments also make
clear that the secured party has no duty to file an information statement, even if it knows of the
unauthorized filing.

A number of additional technical amendments are also included in this package. For example, some
extraneous information currently provided on financing statements will no longer be required. A safe
harbor for the transfer of chattel paper in conformance with the Uniform Electronic Transactions Act is
included in the amendments, and the amendments make is clear that the broader override contractual
restrictions found in Section 9-406(d) applies with respect to enforcement of a security interest through
the sale or strict foreclosure of payment intangibles and promissory notes. Clarification is given with
respect to certificates of title for title goods where the certificates of title are, in whole or in part, in
electronic form, and greater guidance is given with respect to the notice requirements applicable to
electronic dispositions of collateral (specifically, time and “electronic location” of online auctions) when a
security interest is enforced by sale or other disposition of the collateral.

The amendments are accompanied by changes to the official comments to Article 9 to explain the
amendments and also provide some additional clarifications in the official comments.

The amendments are slated to have a uniform effective date of July 1, 2013, so as to allow states to
adopt the amendments uniformly and have them become operative simultaneously (thereby awiding
unnecessary conflicts and confusion with respect to interstate transactions). All states are urged to
adopt the 2010 Amendments to Article 9 of the Uniform Commercial Code as quickly as possible.

© 2012 The National Conference of Commissioners on Uniform State Laws. All Rights Reserved.
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Why States Should Adopt 2010 Amendments to UCC Article 9

Article 9 of the Uniform Commercial Code governs secured transactions in personal property. Article
9 was substantially revised in 1998, and the 1998 revisions are in effect in all states and the District
of Columbia. The 2010 amendments to Article 9 modify the existing statute to respond to filing
issues and address other matters that have arisen in practice following a decade of experience with
the revised Article 9.

Of most importance, the amendments provide greater guidance as to the name of an individual
debtor to be provided on a financing statement. The amendments offer two alternatives to each
state:

e Alternative A provides that, if the debtor holds a driver’s license issued by the state where the
financing statement is filed, the debtor's name as it appears on the driver's license is the name
required to be used on the financing statement. If the debtor does not have such a driver’s
license, either the debtor's actual name or the debtor's surname and first personal name may be
used on the financing statement.

e Alternative B provides that the debtor’s driver’s license name, the debtor’s actual name or the
debtor's surname and first personal name may be used on the financing statement.

A state considering adopting Alternative A should in particular consider whether the state’s driver's
license database is compatible with its Uniform Commercial Code database as to characters, field
length and the like.

The amendments further improve the filing system for the filing of financing statements. More
detailed guidance is provided for the debtor's name on a financing statement when the debtor is a
corporation, limited liability company or limited partnership or when the collateral is held in a
statutory or common law trust or in a decedent’s estate. Some extraneous information currently
provided on financing statements will no longer be required.

In addition, the amendments provide greater protection for an existing secured party having a
security interest in after-acquired property when its debtor relocates to another state or merges with
another entity.

The amendments also contain a number of technical changes that respond to issues arising in the
marketplace and a set of transition rules.

A state should adopt the 2010 amendments so that its Article 9 rules will benefit from the
experience with the existing statute and are up to date.

© 2012 The National Conference of Commissioners on Uniform State Laws. All Rights Reserved.
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AN ACT TO CONFORM TO CERTAIN CHANGES TO THE MODEL ACT FOR THE UNIFORM
COMMERCIAL CODE; TO AMEND SECTION .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

Section 1. SECTION 75-9-101. Short title. This article may be cited
as Uniform Commercial Code - Secured Transactions.

SECTION 75-9-102. Definitions and index of definitions.
(a) In this article:

(1) “Accession” means goods that are physically united with other goods iIn
such a manner that the identity of the original goods is not lost.

(2) “Account,” except as used In “account for,” means a right to payment
of a monetary obligation, whether or not earned by performance, (i) for
property that has been or i1s to be sold, leased, licensed, assigned, or
otherwise disposed of, (ii) for services rendered or to be rendered, (iii)
for a policy of insurance issued or to be issued, (iv) for a secondary
obligation iIncurred or to be iIncurred, (v) for energy provided or to be
provided, (vi) for the use or hire of a vessel under a charter or other
contract, (vii) arising out of the use of a credit or charge card or
information contained on or for use with the card, or (viii) as winnings
in a lottery or other game of chance operated or sponsored by a state,
governmental unit of a state, or person licensed or authorized to operate
the game by a state or governmental unit of a state. The term includes
health-care-insurance receivables. The term does not include (i) rights to
payment evidenced by chattel paper or an instrument, (ii1) commercial tort
claims, (iii) deposit accounts, (iv) investment property, (v) letter-of-
credit rights or letters of credit, or (vi) rights to payment for money or
funds advanced or sold, other than rights arising out of the use of a
credit or charge card or information contained on or for use with the
card.

(3) “Account debtor” means a person obligated on an account, chattel
paper, or general intangible. The term does not include persons obligated
to pay a negotiable instrument, even if the instrument constitutes part of
chattel paper.

(4) “Accounting,” except as used in ‘“accounting for,” means a record:
(A) Authenticated by a secured party;

(B) Indicating the aggregate unpaid secured obligations as of a date not
more than thirty-five (35) days earlier or thirty-five (35) days later
than the date of the record; and

(C) Identifying the components of the obligations In reasonable detail.
(5) “Agricultural lien” means an interest in farm products:

(A) Which secures payment or performance of an obligation for:



(i) Goods or services furnished in connection with a debtor®s farming
operation; or

(i1) Rent on real property leased by a debtor in connection with its
farming operation;

(B) Which is created by statute in favor of a person that:

(i) In the ordinary course of its business furnished goods or services to
a debtor in connection with a debtor®s farming operation; or

(i1) Leased real property to a debtor in connection with the debtor®s
farming operation; and

(C) Whose effectiveness does not depend on the person®s possession of the
personal property.

(6) “As-extracted collateral” means:

(A) 0Oil, gas, or other minerals that are subject to a security interest
that:

(i) Is created by a debtor having an interest in the minerals before
extraction; and

(i1) Attaches to the minerals as extracted; or

(B) Accounts arising out of the sale at the wellhead or minehead of oil,
gas, or other minerals in which the debtor had an interest before
extraction.

(7) “Authenticate” means:

(A) To sign; or

With present intent to adopt or accept a record, to attach to or logically
associate with the record an electronic sound, symbol, or process.

(8) “Bank” means an organization that is engaged in the business of
banking. The term includes savings banks, savings and loan associations,
credit unions, and trust companies.

(9) “Cash proceeds” means proceeds that are money, checks, deposit
accounts, or the like.

(10) “Certificate of title” means a certificate of title with respect to
which a statute provides for the security interest In question to be
indicated on the certificate as a condition or result of the security



interest®s obtaining priority over the rights of a lien creditor with
respect to the collateral. The term includes another record maintained as
an alternative to a certificate of title by the governmental unit that
issues certificates of title If a statute permits the security interest in
question to be indicated on the record as a condition or result of the
security interest’s obtaining priority over the rights of a lien creditor
with respect to the collateral.

(11) ““Chattel paper” means a record or records that evidence both a
monetary obligation and a security interest in specific goods, a security
interest iIn specific goods and software used iIn the goods, a security
interest iIn specific goods and license of software used in the goods, a
lease of specific goods, or a lease of specific goods and license of
software used In the goods. In this paragraph, “monetary obligation” means
a monetary obligation secured by the goods or owed under a lease of the
goods and includes a monetary obligation with respect to software used in
the goods. The term does not include (1) charters or other contracts
involving the use or hire of a vessel or (i1i) records that evidence a
right to payment arising out of the use of a credit or charge card or
information contained on or for use with the card. If a transaction is
evidenced by records that include an instrument or series of iInstruments,
the group of records taken together constitutes chattel paper.

(12) “Collateral” means the property subject to a security iInterest or
agricultural lien. The term includes:

(A) Proceeds to which a security interest attaches;

(B) Accounts, chattel paper, payment intangibles, and promissory notes
that have been sold; and

(C) Goods that are the subject of a consignment.

(13) ““Commercial tort claim” means a claim arising in tort with respect to
which:

(A) The claimant is an organization; or
(B) The claimant i1s an individual and the claim:
(i) Arose in the course of the claimant™s business or profession; and

(i1) Does not include damages arising out of personal injury to or the
death of an individual.

(14) *““Commodity account” means an account maintained by a commodity
intermediary in which a commodity contract is carried for a commodity
customer.

(15) “Commodity contract” means a commodity futures contract, an option on
a commodity futures contract, a commodity option, or another contract if
the contract or option is:



(A) Traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to federal
commodities laws; or

(B) Traded on a foreign commodity board of trade, exchange, or market, and
is carried on the books of a commodity intermediary for a commodity
customer.

(16) ““Commodity customer” means a person for which a commodity
intermediary carries a commodity contract on its books.

(17) *““Commodity intermediary” means a person that:

(A) Is registered as a futures commission merchant under federal
commodities law; or

(B) In the ordinary course of its business provides clearance or
settlement services for a board of trade that has been designated as a
contract market pursuant to federal commodities law.

(18) ““Communicate” means:

(A) To send a written or other tangible record;

(B) To transmit a record by any means agreed upon by the persons sending
and receiving the record; or

(C) In the case of transmission of a record to or by a filing office, to
transmit a record by any means prescribed by filing-office rule.

(19) ““Consignee” means a merchant to which goods are delivered In a
consignment.

(20) ““Consignment” means a transaction, regardless of its form, in which a
person delivers goods to a merchant for the purpose of sale and:

(A) The merchant:

(i) Deals in goods of that kind under a name other than the name of the
person making delivery;

(i1) Is not an auctioneer; and

(i11) Is not generally known by its creditors to be substantially engaged
in selling the goods of others;

(B) With respect to each delivery, the aggregate value of the goods is One
Thousand Dollars ($1,000.00) or more at the time of delivery;

(C) The goods are not consumer goods iImmediately before delivery; and



(D) The transaction does not create a security interest that secures an
obligation.

(21) “Consignor” means a person that delivers goods to a consignee iIn a
consignment.

(22) “Consumer debtor” means a debtor In a consumer transaction.

(23) ““Consumer goods” means goods that are used or bought for use
primarily for personal, family, or household purposes.

(24) **Consumer-goods transaction” means a consumer transaction in which:

(A) An individual incurs an obligation primarily for personal, family, or
household purposes; and

(B) A security iInterest in consumer goods secures the obligation.

(25) “Consumer obligor” means an obligor who i1s an individual and who
incurred the obligation as part of a transaction entered into primarily
for personal, family, or household purposes.

(26) ““Consumer transaction” means a transaction in which (i) an individual
incurs an obligation primarily for personal, family, or household
purposes, (ii) a security interest secures the obligation, and (iii) the
collateral is held or acquired primarily for personal, family, or
household purposes. The term includes consumer-goods transactions.

(27) “Continuation statement” means an amendment of a financing statement
which:

(A) ldentifies, by i1ts Tile number, the initial financing statement to
which 1t relates; and

(B) Indicates that i1t is a continuation statement for, or that i1t is filed
to continue the effectiveness of, the identified financing statement.

(28) “Debtor” means:

(A) A person having an interest, other than a security interest or other
lien, in the collateral, whether or not the person is an obligor;

(B) A seller of accounts, chattel paper, payment intangibles, or
promissory notes; or

(C) A consignee.
(29) “Deposit account” means a demand, time, savings, passbook, or similar

account maintained with a bank. The term does not include investment
property or accounts evidenced by an instrument.



(30) ““Document” means a document of title or a receipt of the type
described iIn Section 75-7-201(b).

(31) “Electronic chattel paper” means chattel paper evidenced by a record
or records consisting of information stored in an electronic medium.

(32) “Encumbrance” means a right, other than an ownership interest, in
real property. The term includes mortgages and other liens on real
property.

(33) “Equipment” means goods other than inventory, farm products, or
consumer goods.

(34) ““Farm products” means goods, other than standing timber, with respect
to which the debtor is engaged in a farming operation and which are:

(A) Crops grown, growing, or to be grown, including:
(1) Crops produced on trees, vines, and bushes; and
(i1) Aquatic goods produced in aquacultural operations;

(B) Livestock, born or unborn, including aquatic goods produced in
aquacultural operations;

(C) Supplies used or produced in a farming operation; or
(D) Products of crops or livestock in their unmanufactured states.

(35) “Farming operation” means raising, cultivating, propagating,
fattening, grazing, or any other farming, livestock or aquacultural
operation.

(36) “File number” means the number assigned to an initial financing
statement pursuant to Section 75-9-519(a).

(37) “Filing office” means an office designated in Section 75-9-501 as the
place to file a financing statement.

(38) “Filing-office rule” means a rule adopted pursuant to Section 75-9-
526.

(39) “Financing statement” means a record or records composed of an
initial financing statement and any filed record relating to the initial
financing statement.

(40) “Fixture Tiling” means the filing of a financing statement covering
goods that are or are to become fixtures and satisfying Section 75-9-
502(a) and (b). The term includes the filing of a financing statement
covering goods of a transmitting utility which are or are to become
fixtures.



(41) “Fixtures” means goods that have become so related to particular real
property that an interest in them arises under real property law.

(42) “General i1ntangible” means any personal property, including things in
action, other than accounts, chattel paper, commercial tort claims,
deposit accounts, documents, goods, instruments, investment property,
letter-of-credit rights, letters of credit, money, and oil, gas, or other
minerals before extraction. The term includes payment intangibles and
software.

(43) [Reserved]} “Good faith” means honesty in fact and the observance of
reasonable commercial standards of fair dealing.

(44) ““Goods” means all things that are movable when a security interest
attaches. The term includes (1) fixtures, (ii1) standing timber that is to
be cut and removed under a conveyance or contract for sale, (ii1) the
unborn young of animals, (iv) crops grown, growing, or to be grown, even
iT the crops are produced on trees, vines, or bushes, (v) farm-raised fish
produced in fresh water according to the usual and customary techniques of
commercial agriculture, (vi) manufactured homes and (vii) marine vessels
(herein defined as every type of watercraft used, or capable of being
used, as a means of transportation on water) including both marine vessels
under construction, including engines and all items of equipment installed
or to be installed therein, whether such vessels are being constructed by
the shipbuilder for his own use or for sale (said vessels under
construction being classified as inventory within the meaning of Section
75-9-102(48)), and marine vessels after completion of construction so long
as such vessels have not become “vessels of the United States” within the
meaning of the Ship Mortgage Act of 1920, 46 USCS, Section 911(4), as same
IS now written or may hereafter be amended (said completed vessels being
classified as equipment within the meaning of Section 75-9-102(33)). The
term also includes a computer program embedded in goods and any supporting
information provided in connection with a transaction relating to the
program if (i) the program is associated with the goods iIn such a manner
that 1t customarily is considered part of the goods, or (ii) by becoming
the owner of the goods, a person acquires a right to use the program in
connection with the goods. The term does not include a computer program
embedded i1n goods that consist solely of the medium iIn which the program
is embedded. The term also does not include accounts, chattel paper,
commercial tort claims, deposit accounts, documents, general intangibles,
instruments, investment property, letter-of-credit rights, letters of
credit, money, or oil, gas, or other minerals before extraction.

(45) “Governmental unit” means a subdivision, agency, department, county,
parish, municipality or other unit of the government of the United States,
a state, or a foreign country. The term includes an organization having a
separate corporate existence if the organization is eligible to issue debt
on which interest is exempt from income taxation under the laws of the
United States.



(46) ““Health-care-insurance receivable” means an interest in or claim
under a policy of insurance which is a right to payment of a monetary
obligation for health-care goods or services provided or to be provided.

(47) “Instrument” means a negotiable iInstrument or any other writing that
evidences a right to the payment of a monetary obligation, is not itself a
security agreement or lease, and is of a type that in ordinary course of
business is transferred by delivery with any necessary endorsement or
assignment. The term does not include (1) i1nvestment property, (ii)
letters of credit, or (iii) writings that evidence a right to payment
arising out of the use of a credit or charge card or information contained
on or for use with the card.

(48) “Inventory” means goods, other than farm products, which:
(A) Are leased by a person as lessor;

(B) Are held by a person for sale or lease or to be furnished under a
contract of service;

(C) Are furnished by a person under a contract of service; or

(D) Consist of raw materials, work in process or materials used or
consumed in a business.

(49) “Investment property” means a security, whether certificated or
uncertificated, security entitlement, securities account, commodity
contract, or commodity account.

(50) “Jurisdiction of organization,” with respect to a registered
organization, means the jurisdiction under whose law the organization is
formed or organized.

(51) ““Letter-of-credit right” means a right to payment or performance
under a letter of credit, whether or not the beneficiary has demanded or
is at the time entitled to demand payment or performance. The term does
not include the right of a beneficiary to demand payment or performance
under a letter of credit.

(52) ““Lien creditor” means:

(A) A creditor that has acquired a lien on the property involved by
attachment, levy, or the like;

(B) An assignee for benefit of creditors from the time of assignment;

(C) A trustee in bankruptcy from the date of the filing of the petition;
or

(D) A receiver in equity from the time of appointment.

(53) “Manufactured home” means a structure, transportable in one or more



sections, which, In the traveling mode, is eight (8) body feet or more in
width or forty (40) body feet or more in length, or, when erected on site,
i1s three hundred twenty (320) or more square feet, and which is built on a
permanent chassis and designed to be used as a dwelling with or without a
permanent foundation when connected to the required utilities, and
includes the plumbing, heating, air-conditioning, and electrical systems
contained therein. The term includes any structure that meets all of the
requirements of this paragraph except the size requirements and with
respect to which the manufacturer voluntarily files a certification
required by the United States Secretary of Housing and Urban Development
and complies with the standards established under Title 42 of the United
States Code.

(54) “Manufactured-home transaction” means a secured transaction:

(A) That creates a purchase-money security interest in a manufactured
home, other than a manufactured home held as inventory; or

(B) In which a manufactured home, other than a manufactured home held as
inventory, i1s the primary collateral.

(55) “Mortgage” means a consensual interest in real property, including
fixtures, which secures payment or performance of an obligation.
“Mortgage” shall mean and include a deed of trust.

(56) “New debtor” means a person that becomes bound as debtor
under Section 75-9-203(d) by a security agreement previously entered into
by another person.

(57) “New value” means (1) money, (ii1) money"s worth iIn property,
services, or new credit, or (ii1i) release by a transferee of an interest
in property previously transferred to the transferee. The term does not
include an obligation substituted for another obligation.

(58) ““Noncash proceeds” means proceeds other than cash proceeds.

(59) “Obligor” means a person that, with respect to an obligation secured
by a security interest in or an agricultural lien on the collateral, (i)
owes payment or other performance of the obligation, (ii) has provided
property other than the collateral to secure payment or other performance
of the obligation, or (iii) iIs otherwise accountable in whole or In part
for payment or other performance of the obligation. The term does not
include issuers or nominated persons under a letter of credit.

(60) “Original debtor,” except as used In Section 75-9-310(c), means a
person that, as debtor, entered into a security agreement to which a new
debtor has become bound under Section 75-9-203(d).

(61) “Payment intangible” means a general intangible under which the
account debtor®s principal obligation is a monetary obligation.

(62) ““Person related to,” with respect to an individual, means:



(A) The spouse of the individual;
(B) A brother, brother-in-law, sister, or sister-in-law of the individual;

(C) An ancestor or lineal descendant of the individual or the individual®s
spouse; or

(D) Any other relative, by blood or marriage, of the individual or the
individual®s spouse who shares the same home with the individual.

(63) “Person related to,” with respect to an organization, means:

(A) A person directly or indirectly controlling, controlled by, or under
common control with the organization;

(B) An officer or director of, or a person performing similar functions
with respect to, the organization;

(C) An officer or director of, or a person performing similar functions
with respect to, a person described in subparagraph (A);

(D) The spouse of an individual described in subparagraph (A), (B), or
(C); or

(E) An individual who is related by blood or marriage to an individual
described in subparagraph (A), (B), (C), or (D) and shares the same home
with the individual.

(64) ““Proceeds,” except as used in Section 75-9-609(b), means the
following property:

(A) Whatever is acquired upon the sale, lease, license, exchange or other
disposition of collateral;

(B) Whatever is collected on, or distributed on account of, collateral;
(C) Rights arising out of collateral;

(D) To the extent of the value of collateral, claims arising out of the
loss, nonconformity, or interference with the use of, defects or
infringement of rights i1In, or damage to, the collateral; or

(E) To the extent of the value of collateral and to the extent payable to
the debtor or the secured party, iInsurance payable by reason of the loss
or nonconformity of, defects or infringement of rights in, or damage to,
the collateral.

(64A) “Production-money crops” means crops that secure a production-money
obligation incurred with respect to the production of those crops.

(64B) “Production-money obligation” means an obligation of an obligor



incurred for new value given to enable the debtor to produce crops if the
value is iIn fact used for the production of the crops.

(64C) “Production of crops” includes tilling and otherwise preparing land
for growing, planting, cultivating, fertilizing, irrigating, harvesting
and gathering crops, and protecting them from damage or disease.

(65) “Promissory note” means an instrument that evidences a promise to pay
a monetary obligation, does not evidence an order to pay, and does not
contain an acknowledgment by a bank that the bank has received for deposit
a sum of money or funds.

(66) ““Proposal” means a record authenticated by a secured party which
includes the terms on which the secured party is willing to accept
collateral in full or partial satisfaction of the obligation it secures
pursuant to Sections 75-9-620, 75-9-621, and 75-9-622.

(67) “Public-finance transaction” means a secured transaction in
connection with which:

(A) Debt securities are issued;

(B) All or a portion of the securities issued have an initial stated
maturity of at least twenty (20) years; and

(C) The debtor, obligor, secured party, account debtor or other person
obligated on collateral, assignor or assignee of a secured obligation, or
assignor or assignee of a security iInterest Is a state or a governmental
unit of a state.

(68) “Public organic record” means a record that is available to the
public for inspection and is:

(A) A record consisting of the record initially filed with or issued by a
State or the United States to form or organize an organization and any
record filed with or issued by the State or the United States which amends
or restates the initial record;

(B) An organic record of a business trust consisting of the record
initially filed with a State and any record filed with the State which
amends or restates the initial record, if a statute of the State governing
business trusts requires that the record be filed with the State; or

(C) A record consisting of legislation enacted by the legislature of a
State or the Congress of the United States which forms or organizes an
organization, any record amending the legislation, and any record filed
with or issued by the State or United States which amends or restates the
name of the organization.

(b) The following definitions in other articles apply to this article:
“Applicant” Section 75-5-102
“Beneficiary” Section 75-5-102



“Broker” Section 75-8-102
“Certificated security” Section 75-8-102
“Check” Section 75-3-104
“Clearing corporation” Section 75-8-102
“Contract for sale” Section 75-2-106
“Control” Section 75-7-106
“Customer” Section 75-4-104
“Entitlement holder” Section 75-8-102
“Financial asset” Section 75-8-102
“Holder 1n due course” Section 75-3-302
“Issuer” (with respect to a letter of credit or

letter-of-credit right) Section 75-5-102
“Issuer” (with respect to a security) Section 75-8-201
“Issuer” (with respect to documents of title) Section 75-7-102
“Lease” Section 75-2A-103
“Lease agreement” Section 75-2A-103
“Lease contract” Section 75-2A-103
“Leasehold interest” Section 75-2A-103
“Lessee” Section 75-2A-103
“Lessee iIn ordinary course of business” Section 75-2A-103
“Lessor” Section 75-2A-103
“Lessor”s residual iInterest” Section 75-2A-103
“Letter of credit” Section 75-5-102
“Merchant” Section 75-2-104
“Negotiable instrument” Section 75-3-104
“Nominated person” Section 75-5-102
“Note” Section 75-3-104
“Proceeds of a letter of credit” Section 75-5-114
“Prove”’ Section 75-3-103
“Sale” Section 75-2-106
“Securities account” Section 75-8-501
“Securities iIntermediary” Section 75-8-102
“Security” Section 75-8-102
“Security certificate” Section 75-8-102
“Security entitlement” Section 75-8-102
“Uncertificated security” Section 75-8-102

(c) Article 1 contains general definitions and principles of construction
and interpretation applicable throughout this article.

8§ 75-9-105. Control of electronic chattel paper

(a) A secured party has control of electronic chattel paper if a system
employed for evidencing the transfer of interest in the chattel paper

reliably establishes the secured party

as the person to which the chattel

paper was assigned.
(b) A system satisfies subsection (a),

if the record or records comprising

the chattel paper are created, stored,

and assigned in such a manner that:



(1) A single authoritative copy of the record or records exists which is
unique, i1dentifiable and, except as otherwise provided in paragraphs (4),
(5, and (6), unalterable;

(2) The authoritative copy identifies the secured party as the assignee of
the record or records;

(3) The authoritative copy is communicated to and maintained by the
secured party or i1ts designated custodian;

(4) Copies or revistons—amendments that add or change an i1dentified
assignee of the authoritative copy can be made only with the participation
consent of the secured party;

(5) Each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not the authoritative copy; and

(6) Any reviston—amendment of the authoritative copy is readily
identifiable as an authorized or unauthorized—revision.

8§ 75-9-307. Location of debtor

(a) In this section, “place of business” means a place where a debtor
conducts its affairs.

(b) Except as otherwise provided in this section, the following rules
determine a debtor®s location:

(1) A debtor who is an individual is located at the individual®s principal
residence.

(2) A debtor that is an organization and has only one (1) place of
business is located at i1ts place of business.

(3) A debtor that is an organization and has more than one (1) place of
business is located at i1ts chief executive office.

(c) Subsection (b) applies only if a debtor®s residence, place of
business, or chief executive office, as applicable, i1s located In a
jurisdiction whose law generally requires information concerning the
existence of a nonpossessory security interest to be made generally
available in a filing, recording, or registration system as a condition or
result of the security interest"s obtaining priority over the rights of a
lien creditor with respect to the collateral. If subsection (b) does not
apply, the debtor i1s located In the District of Columbia.

(d) A person that ceases to exist, have a residence, or have a place of
business continues to be located in the jurisdiction specified by
subsections (b) and (c).

(e) A registered organization that is organized under the law of a state
is located in that state.



() Except as otherwise provided in subsection (i), a registered
organization that i1s organized under the law of the United States and a
branch or agency of a bank that is not organized under the law of the
United States or a state are located:

(1) In the state that the law of the United States designates, if the law
designates a state of location;

(2) In the state that the registered organization, branch or agency
designates, if the law of the United States authorizes the registered
organization, branch, or agency to designate its state of location,
including by designating its main office, home office, or other comparable
office; or

(3) In the District of Columbia, 1If neither paragraph (1) nor paragraph
(2) applies.

(9) A registered organization continues to be located In the jurisdiction
specified by subsection (e) or (f) notwithstanding:

(1) The suspension, revocation, forfeiture, or lapse of the registered
organization®s status as such In its jurisdiction of organization; or

(2) The dissolution, winding up, or cancellation of the existence of the
registered organization.

(h) The United States i1s located in the District of Columbia.

(1) A branch or agency of a bank that is not organized under the law of
the United States or a state i1s located i1In the state in which the branch
or agency is licensed, if all branches and agencies of the bank are
licensed In only one (1) state.

(J) A foreign air carrier under the Federal Aviation Act of 1958, as
amended, i1s located at the designated office of the agent upon which
service of process may be made on behalf of the carrier.

(k) This section applies only for purposes of this part.

8§ 75-9-311. Perfection of security interests 1In property subject to
certain statutes, regulations, and treaties

(a) Except as otherwise provided in subsection (d), the filing of a
financing statement is not necessary or effective to perfect a security
interest In property subject to:

(1) A statute, regulation, or treaty of the United States whose
requirements for a security interest®s obtaining priority over the rights
of a lien creditor with respect to the property preempt Section 75-9-
310(a);



(2) Sections 63-21-1 through 63-21-77 (the Mississippi Motor Vehicle and
Manufactured Housing Title Law) or a certificate of title issued pursuant
to Sections 59-25-1 through 59-25-17 (Certificates of Title for Boats and
Other Vessels); or

(3) A certificate-of-title statute of another jurisdiction which provides
for a security interest to be indicated on the-a certificate of title as a
condition or result of the security iInterest"s obtaining priority over the
rights of a lien creditor with respect to the property.

(b) Compliance with the requirements of a statute, regulation, or treaty
described in subsection (a) for obtaining priority over the rights of a
lien creditor is equivalent to the filing of a financing statement under
this article. Except as otherwise provided in subsection (d) and Sections
75-9-313 and 75-9-316(d) and (e) for goods covered by a certificate of
title, a security interest in property subject to a statute, regulation,
or treaty described In subsection (a) may be perfected only by compliance
with those requirements, and a security interest so perfected remains
perfected notwithstanding a change in the use or transfer of possession of
the collateral.

(c) Except as otherwise provided in subsection (d) and Section 75-9-316(d)
and (e), duration and renewal of perfection of a security interest
perfected by compliance with the requirements prescribed by a statute,
regulation, or treaty described in subsection (a) are governed by the
statute, regulation, or treaty. In other respects, the security interest
IS subject to this article.

(d) During any period in which collateral subject to a statute specified
in subsection (a)(2) i1s inventory held for sale or lease by a person or
leased by that person as lessor and that person is In the business of
selling goods of that kind, this section does not apply to a security
interest In that collateral created by that person.

§ 75-9-316. Centinged perfectionof securityinterest foHlowing-Effect of

change in governing law

(a) A security interest perfected pursuant to the law of the jurisdiction
designated i1n Section 75-9-301(1) or 75-9-305(c) remains perfected until
the earliest of:

(1) The time perfection would have ceased under the law of that
jurisdiction;
(2) The expiration of four (4) months after a change of the debtor-"s

location to another jurisdiction; or

(3) The expiration of one (1) year after a transfer of collateral to a
person that thereby becomes a debtor and is located in another
jurisdiction.



(b) IT a security interest described iIn subsection (a) becomes perfected
under the law of the other jurisdiction before the earliest time or event
described iIn that subsection, 1t remains perfected thereafter. IT the
security interest does not become perfected under the law of the other
jurisdiction before the earliest time or event, it becomes unperfected and
iIs deemed never to have been perfected as against a purchaser of the
collateral for value.

(c) A possessory security interest in collateral, other than goods covered
by a certificate of title and as-extracted collateral consisting of goods,
remains continuously perfected if:

(1) The collateral is located in one (1) jurisdiction and subject to a
security interest perfected under the law of that jurisdiction;

(2) Thereafter the collateral i1s brought into another jurisdiction; and

(3) Upon entry into the other jurisdiction, the security interest is
perfected under the law of the other jurisdiction.

(d) Except as otherwise provided in subsection (e), a security interest iIn
goods covered by a certificate of title which is perfected by any method
under the law of another jurisdiction when the goods become covered by a
certificate of title from this state remains perfected until the security
interest would have become unperfected under the law of the other
jurisdiction had the goods not become so covered.

(e) A security iInterest described in subsection (d) becomes unperfected as
against a purchaser of the goods for value and is deemed never to have
been perfected as against a purchaser of the goods for value if the
applicable requirements for perfection under Section 75-9-311(b) or 75-9-
313 are not satisfied before the earlier of:

(1) The time the security interest would have become unperfected under the
law of the other jurisdiction had the goods not become covered by a
certificate of title from this state; or

(2) The expiration of four (4) months after the goods had become so
covered.

() A security iInterest iIn deposit accounts, letter-of-credit rights, or
investment property which is perfected under the law of the bank®s
jurisdiction, the issuer®s jurisdiction, a nominated person®s
jurisdiction, the securities intermediary™s jurisdiction, or the commodity
intermediary®"s jurisdiction, as applicable, remains perfected until the
earlier of:

(1) The time the security interest would have become unperfected under the
law of that jurisdiction; or

(2) The expiration of four (4) months after a change of the applicable
jurisdiction to another jurisdiction.



(g) IT a security interest described In subsection (F) becomes perfected
under the law of the other jurisdiction before the earlier of the time or
the end of the period described iIn that subsection, it remains perfected
thereafter. IT the security iInterest does not become perfected under the
law of the other jurisdiction before the earlier of that time or the end
of that period, it becomes unperfected and is deemed never to have been
perfected as against a purchaser of the collateral for value.

(h) The following rules apply to collateral to which a security interest
attaches within four months after the debtor changes its location to
another jurisdiction:

(1) A financing statement filed before the change pursuant to the law of
the jurisdiction designated in Section 75-9-301(1) or 75-9-305(c) is
effective to perfect a security interest in the collateral i1f the
financing statement would have been effective to perfect a security
interest In the collateral if the debtor had not changed its location.

(2) IT a security interest that is perfected by a financing statement that
is effective under paragraph (1) becomes perfected under the law of the
other jurisdiction before the earlier of the time the financing statement
would have become ineffective under the law of the jurisdiction designated
in Section 75-9-301(1) or 75-9-305(c) or the expiration of the four-month
period, i1t remains perfected thereafter. If the security interest does
not become perfected under the law of the other jurisdiction before the
earlier time or event, it becomes unperfected and is deemed never to have
been perfected as against a purchaser of the collateral for value.

(i) If a financing statement naming an original debtor is filed pursuant
to the law of the jurisdiction designated in Section 75-9-301(1) or 75-9-
305(c) and the new debtor is located in another jurisdiction, the
following rules apply:

(1) The financing statement is effective to perfect a security interest iIn
collateral acquired by the new debtor before, and within four months
after, the new debtor becomes bound under Section 75-9-203(d), if the
financing statement would have been effective to perfect a security
interest in the collateral had the collateral been acquired by the
original debtor.

(2) A security interest perfected by the financing statement and which
becomes perfected under the law of the other jurisdiction before the
earlier of the time the financing statement would have become ineffective
under the law of the jurisdiction designated in Section 75-9-301(1) or 75-
9-305(c) or the expiration of the four-month period remains perfected
thereafter. A security interest that is perfected by the financing
statement but which does not become perfected under the law of the other
jurisdiction before the earlier time or event becomes unperfected and is
deemed never to have been perfected as against a purchaser of the
collateral for value.




8§ 75-9-317. Interests that take priority over or take free of security
interest or agricultural lien

(a) A security interest or agricultural lien is subordinate to the rights
of:

(1) A person entitled to priority under Section 75-9-322; and

(2) Except as otherwise provided iIn subsection (e), a person that becomes
a lien creditor before the earlier of the time:

(A) The security interest or agricultural lien is perfected; or

(B) One (1) of the conditions specified i1n Section 75-9-203(b)(3) 1s met
and a financing statement covering the collateral is filed.

(b) Except as otherwise provided in subsection (e), a buyer, other than a
secured party, of tangible chattel paper, documents, goods, instruments,
or a security——certificate——certificated security takes free of a security
interest or agricultural lien 1If the buyer gives value and receives
delivery of the collateral without knowledge of the security interest or
agricultural lien and before it is perfected.

(c) Except as otherwise provided in subsection (e), a lessee of goods
takes free of a security interest or agricultural lien if the lessee gives
value and receives delivery of the collateral without knowledge of the
security interest or agricultural lien and before it is perfected.

(d) A licensee of a general intangible or a buyer, other than a secured

party, of accounts—electrontc——chattel paper—electrontc—documents—
generalintangibless—orinvestmentproperty—collateral other than tangible

chattel paper, tangible documents, goods, instruments, or a certificated
security takes free of a security interest 1T the licensee or buyer gives
value without knowledge of the security interest and before It is
perfected.

(e) Except as otherwise provided in Sections 75-9-320 and 75-9-321, if a
person files a financing statement with respect to a purchase-money
security interest before or within twenty (20) days after the debtor
receives delivery of the collateral, the security iInterest takes priority
over the rights of a buyer, lessee, or lien creditor which arise between
the time the security interest attaches and the time of filing.

8§ 75-9-326. Priority of security interests created by new debtor

(a) Subject to subsection (b), a security interest that is created by a
new debtor whieh—#s—in collateral in which the new debtor has or acquires
rights and is perfected solely by a filed financing statement that s

effective solely under Section 75-9-508 in collateral in which a new
debter—has—or—acquires—rights—would be ineffective to perfect the security
interest but for the application of Section 75-9-316(i1)(1) or 75-9-508 is

subordinate to a security interest in the same collateral which is




perfected other than by such a filed financing statement—that-is—effective
solely under Section 75-9-508.

(b) The other provisions of this part determine the priority among
conflicting security interests iIn the same collateral perfected by fTiled
financing statements that-areeffectivesolelyunder-Section7#5-9-508
described in subsection (a). However, if the security agreements to which
a new debtor became bound as debtor were not entered into by the same
original debtor, the conflicting security interests rank according to
priority in time of the new debtor®s having become bound.

8§ 75-9-406. Discharge of account debtor; notification of assignment;
identification and proof of assignment; restrictions on assignment of
accounts, chattel paper, payment intangibles, and promissory notes
ineffective

(a) Subject to subsections (b) through (1), an account debtor on an
account, chattel paper, or a payment intangible may discharge its
obligation by paying the assignor until, but not after, the account debtor
receives a notification, authenticated by the assignor or the assignee,
that the amount due or to become due has been assigned and that payment is
to be made to the assignee. After receipt of the notification, the account
debtor may discharge its obligation by paying the assignee and may not
discharge the obligation by paying the assignor.

(b) Subject to subsection (h), notification is ineffective under
subsection (a):

(1) IT it does not reasonably identify the rights assigned;

(2) To the extent that an agreement between an account debtor and a seller
of a payment intangible limits the account debtor®s duty to pay a person
other than the seller and the limitation is effective under law other than
this article; or

(3) At the option of an account debtor, i1f the notification notifies the
account debtor to make less than the full amount of any installment or
other periodic payment to the assignee, even if:

(A) Only a portion of the account, chattel paper, or payment intangible
has been assigned to that assignee;

(B) A portion has been assigned to another assignee; or

(C) The account debtor knows that the assignment to that assignee 1is
limited.

(c) Subject to subsection (h), if requested by the account debtor, an
assignee shall seasonably furnish reasonable proof that the assignment has
been made. Unless the assignee complies, the account debtor may discharge
its obligation by paying the assignor, even if the account debtor has
received a notification under subsection (a).



(d) Except as otherwise provided in subsection (e) and Sections 75-2A-
303 and 75-9-407, and subject to subsection (h), a term In an agreement
between an account debtor and an assignor or in a promissory note is
ineffective to the extent that it:

(1) Prohibits, restricts, or requires the consent of the account debtor or
person obligated on the promissory note to the assignment or transfer of,
or the creation, attachment, perfection or enforcement of a security
interest iIn, the account, chattel paper, payment intangible, or promissory
note; or

(2) Provides that the assignment or transfer or the creation, attachment,
perfection, or enforcement of the security interest may give rise to a
default, breach, right of recoupment, claim, defense, termination, right
of termination, or remedy under the account, chattel paper, payment
intangible, or promissory note.

(e) Subsection (d) does not apply to the sale of a payment intangible or
promissory note, other than a sale pursuant to a disposition under Section
75-9-610 or an acceptance of collateral under Section 75-9-620.

() Except as otherwise provided in Sections 75-2A-303 and 75-9-407 and
subject to subsections (h) and (i), a rule of law, statute or regulation
that prohibits, restricts, or requires the consent of a government,
governmental body or official, or account debtor to the assignment or
transfer of, or creation of a security interest in, an account or chattel
paper is ineffective to the extent that the rule of law, statute, or
regulation:

(1) Prohibits, restricts, or requires the consent of the government,
governmental body or official, or account debtor to the assignment or
transfer of, or the creation, attachment, perfection, or enforcement of a
security interest iIn the account or chattel paper; or

(2) Provides that the assignment or transfer or the creation, attachment,
perfection, or enforcement of the security interest may give rise to a
default, breach, right of recoupment, claim, defense, termination, right
of termination, or remedy under the account or chattel paper.

(g) Subject to subsection (h), an account debtor may not waive or vary its
option under subsection (b)(3).

(h) This section i1s subject to law other than this article which
establishes a different rule for an account debtor who i1s an individual
and who incurred the obligation primarily for personal, family, or
household purposes.

(i) This section does not apply to an assignment of a health-care-
insurance receivable.

(J) This section prevails over any iInconsistent provision of an existing



or future statute, rule or regulation of this state unless the provision
iIs contained in a statute of this state, refers expressly to this section,
and states that the provision prevails over this section.

8§ 75-9-408. Restrictions on assignment of promissory notes, health-care-
insurance receivables, and certain general intangibles ineffective

(a) Except as otherwise provided in subsection (b), a term In a promissory
note or In an agreement between an account debtor and a debtor which
relates to a health-care-insurance receivable or a general intangible,
including a contract, permit, license, or franchise, and which term
prohibits, restricts, or requires the consent of the person obligated on
the promissory note or the account debtor to, the assignment or transfer
of, or creation, attachment, or perfection of a security interest in, the
promissory note, health-care-insurance receivable, or general intangible,
iIs ineffective to the extent that the term:

(1) Would impair the creation, attachment, or perfection of a security
interest; or

(2) Provides that the assignment or transfer or the creation, attachment,
or perfection of the security iInterest may give rise to a default, breach,
right of recoupment, claim, defense, termination, right of termination, or
remedy under the promissory note, health-care-insurance receivable, or
general intangible.

(b) Subsection (a) applies to a security interest In a payment intangible
or promissory note only 1If the security interest arises out of a sale of
the payment intangible or promissory note, other than a sale pursuant to a
disposition under section 75-9-610 or an acceptance of collateral under
Section 75-9-620.

(c) A rule of law, statute, or regulation that prohibits, restricts, or
requires the consent of a government, governmental body or official,
person obligated on a promissory note, or account debtor to the assignment
or transfer of, or creation of a security interest in, a promissory note,
health-care-insurance receivable, or general intangible, including a
contract, permit, license, or franchise between an account debtor and a
debtor, i1s i1neffective to the extent that the rule of law, statute, or
regulation:

(1) Would impair the creation, attachment, or perfection of a security
interest; or

(2) Provides that the assignment or transfer or the creation, attachment,
or perfection of the security iInterest may give rise to a default, breach,
right of recoupment, claim, defense, termination, right of termination, or
remedy under the promissory note, health-care-insurance receivable, or
general iIntangible.

(d) To the extent that a term iIn a promissory note or in an agreement
between an account debtor and a debtor which relates to a health-care-



insurance receivable or general intangible or a rule of law, statute, or
regulation described in subsection (c) would be effective under law other
than this article but is ineffective under subsection (a) or (c), the
creation, attachment, or perfection of a security interest in the
promissory note, health-care-insurance receivable, or general intangible:

(1) Is not enforceable against the person obligated on the promissory note
or the account debtor;

(2) Does not impose a duty or obligation on the person obligated on the
promissory note or the account debtor;

(3) Does not require the person obligated on the promissory note or the
account debtor to recognize the security interest, pay or render
performance to the secured party, or accept payment or performance from
the secured party;

(4) Does not entitle the secured party to use or assign the debtor-s
rights under the promissory note, health-care-insurance receivable, or
general iIntangible, including any related information or materials
furnished to the debtor in the transaction giving rise to the promissory
note, health-care-insurance receivable, or general intangible;

(5) Does not entitle the secured party to use, assign, possess, or have
access to any trade secrets or confidential information of the person
obligated on the promissory note or the account debtor; and

(6) Does not entitle the secured party to enforce the security iInterest iIn
the promissory note, health-care-insurance receivable, or general
intangible.

(e) This section prevails over any iInconsistent provision of an existing
or future statute, rule or regulation of this state unless the provision
IS contained In a statute of this state, refers expressly to this section,
and states that the provision prevails over this section.

8§ 75-9-502. Contents of financing statement; record of mortgage as
financing statement; time of filing financing statement

(a) Subject to subsection (b), a financing statement is sufficient only if
it:

(1) Provides the name of the debtor;

(2) Provides the name of the secured party or a representative of the
secured party; and

(3) Indicates the collateral covered by the financing statement.

(b) Except as otherwise provided in Section 75-9-501(b), to be sufficient,
a financing statement that covers as-extracted collateral or timber to be



cut, or which is filed as a fixture filing and covers goods that are or
are to become fixtures, must satisfy subsection (a) and also:

(1) Indicate that it covers this type of collateral;

(2) Indicate that i1t 1s to be filed for record in the real property
records;

(3) Provide a description of the real property to which the collateral 1is
related sufficient to give constructive notice of a mortgage under the law
of this state if the description were contained in a record of the
mortgage of the real property; and

(4) IT the debtor does not have an interest of record in the real
property, provide the name of a record owner.

(c) A record of a mortgage i1s effective, from the date of recording, as a
financing statement filed as a fixture filing or as a financing statement
covering as-extracted collateral or timber to be cut only if:

(1) The record indicates the goods or accounts that it covers;

(2) The goods are or are to become fixtures related to the real property
described in the record or the collateral is related to the real property
described iIn the record and is as-extracted collateral or timber to be
cut;

(3) The record satisfies the requirements for a financing statement in
this section, but:

(A) The record need not indicate ether—than—an—indication that 1t Is to be
filed in the real property records; and

(B) the record sufficiently provides the name of the debtor who i1s an
individual if it provides the individual name of the debtor or the surname
and first personal name of the debtor, even if the debtor is an individual
to whom Section 75-9-503(a)(4) applies; and

(4) The record i1s duly recorded.

(d) A financing statement may be filed before a security agreement is made
Oor a security iInterest otherwise attaches.

8§ 75-9-503. Name of debtor and secured party
(a) A financing statement sufficiently provides the name of the debtor:

(1) Except as otherwise provided in paragraph (3), if the debtor is a
registered organization or the collateral is held In a trust that is a
registered organization, only It the financing statement provides the name
of the debtorindicated-that iIs stated to be the registered organization’s
name on the public organic record efF-most recently filed with or issued or




enacted by the debter-s-registered organization’s jurisdiction of
organization which shows—the debtor—to-have -been—organized-—purports to

state, amend, or restate the registered organization’s name;

(2) subject to subsection (T), If the debtoris—a decedent s—estate
collateral 1s being administered by the personal representative of a
decedent, only if the financing statement provides, as the name of the
debtor, the name of the decedent and, in a separate part of the financing
statement, indicates that the debtoeri#s—an—estate-collateral 1s being
administered by a personal representative;

Collateral is held in a trust that is not a registered organization, only

if the financing statement:

(A) Provides, as the name of the debtor:

(i) IT the organic record of the trust specifies a name for the trust, the
name so specified; or

(i1) IT the organic record of the trust does not specify a name for the
trust, the name of the settlor or testator; and

(B) In a separate part of the financing statement:

(i) IT the name is provided in accordance with subparagraph (A) (i),
indicates that the collateral is held in a trust; or

(i1) If the name is provided in accordance with subparagraph (A)(ii),
provides additional information sufficient to distinguish the trust from
other trusts having one or more of the same settlors or the same testator
and indicates that the collateral is held in a trust, unless the
additional information so indicates;

[Alternative A]
(4) Subject to subsection (g), i1f the debtor i1s an individual to whom this
State has issued a [driver’s license] that has not expired, only if the
financing statement provides the name of the individual which is indicated
on the [driver’s license];

(5) If the debtor is an individual to whom paragraph (4) does not apply,
only if the financing statement provides the individual name of the debtor
or the surname and first personal name of the debtor; and




4>(6) In other cases:

(A) IT the debtor has a name, only if #t the financing statement provides
the #nrdividual—oer organizational name of the debtor; and

(B) IT the debtor does not have a name, only if i1t provides the names of
the partners, members, associates, or other persons comprising the debtor,
in a manner that each name provided would be sufficient 1If the person
named were the debtor.

(b) A financing statement that provides the name of the debtor in
accordance with subsection (a) is not rendered ineffective by the absence
of:

(1) A trade name or other name of the debtor; or

(2) Unless required under subsection &)4H)B) (a)(6)(B), names of
partners, members, associates or other persons comprising the debtor.

[Alternative B]
(4) 1T the debtor is an individual, only if the financing statement:

(A) Provides the individual name of the debtor;

(B) Provides the surname and first personal name of the debtor; or

(C) Subject to subsection (g), provides the name of the individual which
is indicated on a [driver’s license] that this State has issued to the
individual and which has not expired; and

4>(5) In other cases:

(A) IT the debtor has a name, only 1If #t-the financing statement provides
the #ndividual—er organizational name of the debtor; and

(B) IT the debtor does not have a name, only if #t—the financing statement
provides the names of the partners, members, associates, or other persons
comprising the debtor, In a manner that each name provided would be
sufficient if the person named were the debtor.

(b) A financing statement that provides the name of the debtor in
accordance with subsection (a) is not rendered ineffective by the absence
of:

(1) A trade name or other name of the debtor; or

(2) Unless required under subsection &)4H)B)—-(a)(B)(B), names of
partners, members, associates, or other persons comprising debtor.

[End of Alternatives]



(c) A financing statement that provides only the debtor®s trade name does
not sufficiently provide the name of the debtor.

(d) Failure to indicate the representative capacity of a secured party or
representative of a secured party does not affect the sufficiency of a
financing statement.

(e) A financing statement may provide the name of more than one (1) debtor
and the name of more than one (1) secured party.

(f) The name of the decedent indicated on the order appointing the
personal representative of the decedent issued by the court having
jurisdiction over the collateral is sufficient as the “name of the
decedent” under subsection (a)(2).

[Alternative A]
(g) IT this State has i1ssued to an individual more than one [driver’s
license] of a kind described iIn subsection (a)(4), the one that was issued
most recently is the one to which subsection (a)(4) refers.

[Alternative B]
(g) If this State has issued to an individual more than one [driver’s
license] of a kind described iIn subjection (a)(4)(C), the one that was
issued most recently is the one to which the subsection (a)(4)(C) refers.

[End of Alternatives]

(h) In this section, the “name of the settlor or testator” means:

(1) 1f the settlor i1s a registered organization, the name that iIs stated
to be the settlor’s name on the public organic record most recently filed
with or issued or enacted by the settlor’s jurisdiction of organization
which purports to stat, amend, or restate the settlor’s name; or

(2) In other cases, the name of the settlor or testator indicated in the
trust’s organic record.

8§ 75-9-507. Effect of certain events on effectiveness of financing
statement

(a) A filed financing statement remains effective with respect to
collateral that is sold, exchanged, leased, licensed, or otherwise
disposed of and in which a security interest or agricultural lien
continues, even if the secured party knows of or consents to the
disposition.

(b) Except as otherwise provided in subsection (c) and Section 75-9-508, a
financing statement is not rendered ineffective i1If, after the financing
statement is filed, the information provided in the financing statement
becomes seriously misleading under Section 75-9-506.



(c) IT a—debtorso—changes—#t>s—the name that a filed financing statement

provides for a debtor becomes insufficient as the name of the debtor under
Section 75-9-503(a) so that the financing statement becomes seriously
misleading under Section 75-9-506:

(1) The financing statement is effective to perfect a security interest iIn
collateral acquired by the debtor before, or within four (4) months after,
the ehange—Tiled financing statement becomes seriously misleading; and

(2) The financing statement is not effective to perfect a security
interest in collateral acquired by the debtor more than four (4) months
after the—ehange filed financing statement becomes seriously misleading,
unless an amendment to the financing statement which renders the financing
statement not seriously misleading is filed within four (4) months after
the—ehange—the financing statement became seriously misleading.

8§ 75-9-515. Duration and effectiveness of financing statement; effect of
lapsed financing statement

(a) Except as otherwise provided in subsections (b), (e), (Ff), and (g), a
filed financing statement is effective for a period of five (5) years
after the date of filing.

(b) Except as otherwise provided in subsections (e), (F), and (g), an
initial financing statement filed in connection with a public-finance
transaction or manufactured-home transaction is effective for a period of
thirty (30) years after the date of filing if it indicates that it is
filed in connection with a public-finance transaction or manufactured-home
transaction.

(c) The effectiveness of a filed financing statement lapses on the
expiration of the period of i1ts effectiveness unless before the lapse a
continuation statement is filed pursuant to subsection (d). Upon lapse, a
financing statement ceases to be effective and any security interest or
agricultural lien that was perfected by the financing statement becomes
unperfected, unless the security interest is perfected otherwise. If the
security interest or agricultural lien becomes unperfected upon lapse, it
is deemed never to have been perfected as against a purchaser of the
collateral for value.

(d) A continuation statement may be filed only within six (6) months
before the expiration of the five-year period specified in subsection (&)
or the thirty-year period specified 1In subsection (b), whichever 1is
applicable.

(e) Except as otherwise provided in Section 75-9-510, upon timely filing
of a continuation statement, the effectiveness of the initial financing
statement continues for a period of five (5) years commencing on the day
on which the financing statement would have become ineffective In the
absence of the filing. Upon the expiration of the five-year period, the



financing statement lapses in the same manner as provided in subsection
(c), unless, before the lapse, another continuation statement is filed
pursuant to subsection (d). Succeeding continuation statements may be
filed in the same manner to continue the effectiveness of the initial
financing statement.

() IT a debtor is a transmitting utility and a filed initial financing
statement so indicates, the financing statement is effective until a
termination statement is filed.

(9) A record of a mortgage that is effective as a financing statement
filed as a fixture filing under Section 75-9-502(c) remains effective as a
financing statement filed as a fixture filing until the mortgage is
released or satisfied of record or i1ts effectiveness otherwise terminates
as to the real property.

8§ 75-9-516. What constitutes filing; effectiveness of filing

(a) Except as otherwise provided in subsection (b), communication of a
record to a filing office and tender of the fTiling fee or acceptance of
the record by the filing office constitutes filing.

(b) Filing does not occur with respect to a record that a filing office
refuses to accept because:

(1) The record is not communicated by a method or medium of communication
authorized by the filing office;

(2) An amount equal to or greater than the applicable filing fee is not
tendered;

(3) The filing office is unable to index the record because:

(A) In the case of an initial financing statement, the record does not
provide a name for the debtor;

(B) In the case of an amendment or cerrection—information statement, the
record:

(i) Does not identify the initial financing statement as required
by Section 75-9-512 or 75-9-518, as applicable; or

(i1) ldentifies an initial financing statement whose effectiveness has
lapsed under Section 75-9-515;

(C) In the case of an initial financing statement that provides the name
of a debtor identified as an individual or an amendment that provides a
name of a debtor identified as an individual which was not previously
provided in the financing statement to which the record relates, the
record does not identify the debtor®s last-hrame-surname; or



(D) In the case of a record fileds—er—FfiHledFforrecord; or recorded in the
filing office described in Section 75-9-501(a)(1), the record does not
provide a sufficient description of the real property to which it relates;

(4) In the case of an initial financing statement or an amendment that
adds a secured party of record, the record does not provide a name and
mailing address for the secured party of record;

(5 In the case of an initial financing statement or an amendment that
provides a name of a debtor which was not previously provided in the
financing statement to which the amendment relates, the record does not:

(A) Provide a mailing address for the debtor; or

(B) Indicate whether the name provided as the name of the debtor is the

name of an individual or an organization;—er

(6) In the case of an assignment reflected in an initial financing
statement under Section 75-9-514(a) or an amendment filed under Section
75-9-514(b), the record does not provide a name and mailing address for
the assignee; or

(7) In the case of a continuation statement, the record is not filed
within the six-month period prescribed by Section 75-9-515(d).

(c) For purposes of subsection (b):

(1) A record does not provide information if the filing office iIs unable
to read or decipher the information; and

(2) A record that does not indicate that it iIs an amendment or identify an
initial financing statement to which i1t relates, as required by Section
75-9-512, 75-9-514 or 75-9-518, is an initial financing statement.

(d) A record that 1s communicated to the filing office with tender of the
filing fee, but which the filing office refuses to accept for a reason
other than one set forth in subsection (b), is effective as a filed record
except as against a purchaser of the collateral which gives value in
reasonable reliance upon the absence of the record from the files.



8§ 75-9-518. Claim concerning inaccurate or wrongfully filed record

(a) A person may file in the filing office a—correction—an information
statement with respect to a record indexed there under the person®s name
iT the person believes that the record is inaccurate or was wrongfully
filed.

[Alternative A]

(b) A—eorrection An iInformation statement under subsection (a) must:

(1) ldentify the record to which 1t relates by the file number assigned to
the initial financing statement to which the record relates;

(2) Indicate that i1t is a—<coerrection an information statement; and

(3) Provide the basis for the person’s belief that the record is
inaccurate and indicate the manner in which the person believes the record
should be amended to cure any iInaccuracy or provide the basis for the
person’s belief that the record was wrongfully filed.

[Alternative B]

(b) A—~correction An information statement under subsection (a) must:

(1) Ildentify the record to which i1t relates by:

(A) The file number assigned to the initial financing statement to which
the record relates; and

(B) 1T the eerrection—information statement relates to a record filed or
recorded in a filing office described in Section 75-9-501(a)(1), the date
that the initial financing statement was filed for record and the
information specified In Section 75-9-502(b);

(2) Indicate that it is a—~cerrection—an information statement; and

(3) Provide the basis for the person’s belief that the record is
inaccurate and indicate the manner in which the person believes the record
should be amended to cure any iInaccuracy or provide the basis for the
persons’ belief that the record was wrongfully filed.

[End of Alternatives]

(c) A person may file in the Tiling office an information statement with
respect to a record filed there if the person is a secured party of record
with respect to the financing statement to which the record relates and
believes that the person that filed the record was not entitled to do so
under Section 75-9-509(d).

[Alternative A]




(d) An information statement under subsection (c) must:

(1) Ildentify the record to which 1t relates by the file number assigned to
the initial financing statement to which the record relates;

(2) Indicate that i1t is an information statement; and

(3) Provide the basis for the person’s belief that the person that filed
the record was not entitled to do so under Section 75-9-509(d).

[Alternative B]

(d) An information statement under subsection (c) must:

(1) Ildentify the record to which it relates by:

(A) The file number assigned to the initial financing statement to which
the record relates; and

(B) IT the information statement relates to a record filed [or recorded]
in a filing office described In Section 75-9-501(a)(1), the date [and
time] that the initial financing statement was filed [or recorded] and the
information specified in Section 9-502(b);

(2) Indicate that it is an information statement; and

(3) Provide the basis for the person’s belief that the person that filed
the record was not entitled to do so under Section 75-9-509(d).

[End of Alternatives]

€e)(e) The Filing of a—eorrection—an information statement does not affect

the effectiveness of an initial financing statement or other filed record.

8§ 75-9-521. Uniform form of written financing statement and amendment

(a) A filing office that accepts written records may not refuse to
accept a written initial financing statement #nh—the Fform—and format-set
Forth i I Final official F ¢l - el F ¢l

National Conference of Commissioners—onUniform -State Lawss In th
following form and format except for a reason set forth In Section 75-9-

516(b) -
A. NAME & PHONE OF CONTACT AT FILER (optional)
B. E-MAIL CONTACT AT FILER (optional)
C. SEND ACKNOWLEDGMENT TO: (Name and Address)
THE ABOVE SPACE 1S FOR
FILING OFFICE USE ONLY
1. DEBTOR”S NAME — provide only one Debtor’s name (la or 1b) (use exact, full name; do not omit, modify,

or abbreviate any word in the Debtor’s name)



la. ORGANIZATION”S NAME

OR
1b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME
ADDITIONAL NAME(S)Z/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX
lc. MATLING ADDRESS
CITY STATE POSTAL CODE COUNTRY
2. DEBTOR”S NAME — (provide only one Debtor name (2a or 2b)(use exact, full name, do not omit, modify, or
abbreviate any word in the debtor’s name)
2a. ORGANIZATION”S NAME
OR
2b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME
ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX
2c. MATLING ADDRESS
CITY STATE POSTAL CODE COUNTRY
4. COLALTERAL: This financing statement covers the following collateral:
5. Check only if applicable and check one box:
Collateral is D held in Trust (see Instructions)
D being administered by a Decedent’s Personal Representative.
6a. Check only if applicable and check only one box:
E Public-Finance Transaction D Manufactured-Home Transaction
[ A Debtor is Transmitting Utility
6b. Check only if applicable and check only one box
D Agricultural Lien D Non-UCC Filing
7. ALTERNATIVE DESIGNATION (if applicable): D Lessee/Lessor D Consignee/Consignor
D Seller/Buyer D Bailee/Bailor D Licensee/Licensor
8. OPTIONAL FILER REFERENCE DATA
9. NAME OF FIRST DEBTOR (same as item la or 1b on Financing Statement)

9a. ORGANIZATION”S NAME




OR

9B. INDIVIDUAL”S SURNAME

FIRST PERSONAL NAME

ADDITIONAL NAME(S)Z/INITIAL(S) SUFFIX
THE ABOVE SPACE FOR FILING
OFFICE USE ONLY
10. ADDITIONAL DEBTOR”S NAME — provide only one Debtor name (10a or 10b)(use exact, full name; do

not omit, modify, or abbreviate any words in the Debtor’s name)

10a. ORGANIZATION”S NAME

OR

10b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME

ADDITIONAL NAME(S)Z/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX

10c. MAILING ADDRESS

CITY STATE POSTAL CODE COUNTRY

11. ] ADITIONAL SECURED PARTY”S NAME or [_J ASSIGNOR SECURED PARTY’S NAME — provide only one name (lla
or 11b)

1lla. ORGANIZATION”S NAME

OR
11b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME
ADDITIONAL NAME(S)Z/INITIAL(S) SUFFIX
1llc. MAILING ADDRESS
12. ADDITINOAL SPACE FOR ITEM 4 (Collateral)
13. This FINAINCING STATEMENT is to be filed [for record] (or recorded) in the REAL ESATE RECORDS
(if applicable)
14. This FINANCING STATEMENT:

E:] Covers timber to be cut [:]covers as-extracted collateral

E:] Is filed as a fixture filing



15. Name and address of a RECORD OWNER of real estate described in item 16 (if Debtor does not have a record

interest):
16. Description of real estate:
17. MISCELLANEOUS:

[UCC FINANCING STATEMENT ADDENDUM (form UCC1 Ad)]

(b) A filing office that accepts written records may not refuse to accept
a written record +H—the—ferm—aﬁd—format—set—forth—+n—the—f+nal—off+e+al

Gemm+ss+eneFs—en—Un+feFm—State—£aws——|n the foIIOW|ng form and format

except for a reason set forth in Section 75-9-516(b).

A. NAME & PHONE OF CONTACT AT FILER (optional)

B. E-MAIL CONTACT AT FILER (optional)

C. SEND ACKNOWLEDGMENT TO: (Name and Address)
THE ABOVE SPACE 1S FOR
FILING OFFICE USE ONLY

la. INITIAL FINANCING STATEMENT FILE NUMBER

1b. [:J This FINANCING STATEMENT AMENDMENT is to be filed [for record] (or recorded) in the REAL ESTATE
RECORDS.

Filer: attach Amendment Addendum (Form UCC3Ad) and provide Debtor’s name in item 13.

2. E:J TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the
security interest(s) of Secured Party authorizing this Termination Statement

3. E:J ASSIGNMENT (full or partial): Provide name of Assignee in item 7a or 7b, and address of Assignee in item
7c and name of Assignor in item 9. For partial assignment, complete items 7 and 9 and also indicate
affected collateral in item 8

4. E:J CONTINUATION: Effectiveness of the Financing Statement identified above with respect to the security
interest(s) of Secured Party authorizing this Continuation Statement is continued for the additional
period provided by applicable law

5. PARTY INFORMATION CHANGE:

Check one of these two boxes:

This Change affects [::] Debtor or [::] Secured Party of record.

AND

Check one of these three boxes to:
[::]CHANGE name and/or address: Complete item 6a or 6b, and item 7a or 7b and item 7c.
[::]ADD name: Complete item 7a or 7b, and item 7c.
[::]DELETE name: Give record name to be deleted in item 6a or 6b.

6. CURRENT RECORD INFORMATION: Complete for Party Information Change — provide only one name (6a or 6b)(use
exact, full name; do not omit, modify, or abbreviate any word in the Debtor’s name)

6a. ORGANIZATION”S NAME




OR

OR

OR

10.

11.

12.

OR

6b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME

ADDITIONAL NAME(S)ZINITIAL(S SUFFIX

CHANGED OR ADDED INFORMATION: Complete for Assignment or Party Information Change — provide only one

name (7a or 7b)(use exact full name; do not omit, modify, or abbreviate any word in the Debtor’s name)

7a. ORGANIZATION”S NAME

7b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME

ADDITIONAL NAME(S)Z/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX
2c. MAILING ADDRESS

CITY STATE POSTAL CODE COUNTRY

E:J COLALTERAL CHANGE:
Also check one of these four boxes:

| ADD collateral [[] DELETE collateral (| RESTATE covered collateral

E:] ASSIGN collateral
Indicate collateral:

NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT — provide only one name (9a or 9b)(name of
Assignor, if this is an Assignment)

9a. ORGANIZATION”S NAME
9B. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME
ADDITIONAL NAME(S)Z/INITIAL(S) SUFFIX

OPTIONAL FILER REFERENCE DATA

INITIAL FINANCING STATEMENT FILE NUMBER (same as item la on Amendment form)

NAME OF PARTY AUTHORIZING THIS AMENDMENT (same as item 9 on Amendment form)

12a. ORGANIZATION”S NAME




12b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME

ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX

THE ABOVE SPACE IS FOR

FILING OFFICE USE ONLY
13. Name of DEBTOR on related financing statement (Name of a current Debtor of record required for
indexing purposes only in some filing offices — see Instruction for item 13 — insert only one Debtor
name (13a or 13b)(use exact, full name; do not omit, modify, or abbreviate any word in the Debtor’s
name)

13a. ORGANIZATION”S NAME

OR
13b. INDIVIDUAL”S SURNAME FIRST PERSONAL NAME
ADDITIONAL NAME(S)Z/INITIAL(S) SUFFIX
14. ADDITIONAL SPACE FOR ITEM 8 (Collateral)
15. This FINANCING STATEMENT AMENDMENT: E:] covers timber to be cut
[CJ covers as-extracted collateral [ is filed as a fixture filing
16. Name and address of a RECORD OWNER of real estate described in item 17 (if Debtor does not have
a record interest):
17. Description of real estate
18. MISCELLANEOUS:

[UCC FINANCING STATEMENT AMENDMENT ADDENDUM (form UCC3Ad)]

8§ 75-9-607. Collection and enforcement by secured party
(a) IT so agreed, and in any event after default, a secured party:

(1) May notify an account debtor or other person obligated on collateral
to make payment or otherwise render performance to or for the benefit of
the secured party;

(2) May take any proceeds to which the secured party is entitled
under Section 75-9-315;

(3) May enforce the obligations of an account debtor or other person
obligated on collateral and exercise the rights of the debtor with respect
to the obligation of the account debtor or other person obligated on



collateral to make payment or otherwise render performance to the debtor,
and with respect to any property that secures the obligations of the
account debtor or other person obligated on the collateral;

(4) IT 1t holds a security interest in a deposit account perfected by
control under Section 75-9-104(a)(1), may apply the balance of the deposit
account to the obligation secured by the deposit account; and

(5 If 1t holds a security iInterest In a deposit account perfected by
control under Section 75-9-104(a)(2) or (3), may instruct the bank to pay
the balance of the deposit account to or for the benefit of the secured
party.

(b) 1T necessary to enable a secured party to exercise under subsection
(a)(3) the right of a debtor to enforce a mortgage nonjudicially, the
secured party may record in the office In which a record of the mortgage
IS recorded:

(1) A copy of the security agreement that creates or provides for a
security interest in the obligation secured by the mortgage; and

(2) The secured party®s sworn affidavit in recordable form stating that:

(A) A default has occurred with respect to the obligation secured by the
mortgage; and

(B) The secured party is entitled to enforce the mortgage nonjudicially.

(c) A secured party shall proceed in a commercially reasonable manner if
the secured party:

(1) Undertakes to collect from or enforce an obligation of an account
debtor or other person obligated on collateral; and

(2) Is entitled to charge back uncollected collateral or otherwise to full
or limited recourse against the debtor or a secondary obligor.

(d) A secured party may deduct from the collections made pursuant to
subsection (c) reasonable expenses of collection and enforcement,
including reasonable attorney"s fees and legal expenses incurred by the
secured party.

(e) This section does not determine whether an account debtor, bank, or
other person obligated on collateral owes a duty to a secured party.

Section 75-9-801. Effective Date.

This [Act] takes effect on July 1, 2013.

Section 75-9-802. Savings Clause.




(a)Except as otherwise provided in this part, this [Act] applies to a
transaction or lien within its scope, even If the transaction or lien was
entered Into or created before this [Act] takes effect.

(b) This [Act] does not affect an action, case, or proceeding commenced
before this [Act] takes effect.

Section 75-9-803. Security Interest Perfected Before Effective Date.

(a) A security interest that is a perfected security interest immediately
before this [Act] takes effect is a perfected security interest under
[Article 9 as amended by this [Act]] if, when this [Act] takes effect, the
applicable requirements for attachment and perfection under [Article 9 as
amended by this [Act]] are satisfied without further action.

(b) Except as otherwise provided in Section 75-9-805, if, immediately
before this [Act] takes effect, a security iInterest is a perfected
security interest, but the applicable requirements for perfection under
[Article 9 as amended by this [Act]] are not satisfied when this [Act]
takes effect, the security interest remains perfected thereafter only if
the applicable requirements for perfection under [Article 9 as amended by
this [Act]] are satisfied within one year after this [Act] takes effect.

Section 75-9-804. Security Interest Unperfected Before Effective Date.

A security interest that is an unperfected security interest immediately
before this [Act] takes effect becomes a perfected security interest:

(1) Without further action, when this [Act] takes effect if the applicable
requirements for perfection under [Article 9 as amended by this [Act]] are
satisfied before or at that time; or

(2) When the applicable requirements for perfection are satisfied 1T the
requirements are satisfied after that time.

Section 9-805. Effectiveness of Action Taken Before Effective Date.

(a) The filing of a financing statement before this [Act] takes effect is
effective to perfect a security iInterest to the extent the filing would
satisfy the applicable requirements for perfection under [Article 9 as
amended by this [Act]].

(b) This [Act] does not render ineffective an effective financing
statement that, before this [Act] takes effect, is filed and satisfies the
applicable requirements for perfection under the law of the jurisdiction
governing perfection as provided in [Article 9 as i1t existed before
amendment]. However, except as otherwise provided in subsections (c) and
(d) and Section 75-9-806, the financing statement ceases to be effective:

(1) 1f the financing statement is filed in this State, at the time the
financing statement would have ceased to be effective had this [Act] not
taken effect; or




(2) IT the financing statement is filed iIn another jurisdiction, at the
earlier of:

(A) The time the financing statement would have ceased to be effective
under the law of that jurisdiction; or

(B) June 30, 2018.

(c) The filing of a continuation statement after this [Act] takes effect
does not continue the effectiveness of the financing statement filed
before this [Act] takes effect. However, upon the timely filing of a
continuation statement after this [Act] takes effect and in accordance
with the law of the jurisdiction governing perfection as provided iIn
[Article 9 as amended by this [Act]], the effectiveness of a financing
statement filed in the same office iIn that jurisdiction before this [Act]
takes effect continues for the period provided by the law of that
jurisdiction.

(d) Subsection (b)(2)(B) applies to a financing statement that, before
this [Act] takes effect, is filed against a transmitting utility and
satisfies the applicable requirements for perfection under the law of the
jurisdiction governing perfection as provided in [Article 9 as it existed
before amendment], only to the extent that [Article 9 as amended by this
[Act]] provides that the law of a jurisdiction other than the jurisdiction
in which the financing statement is filed governs perfection of a security
interest in collateral covered by the financing statement.

(e) A financing statement that includes a financing statement filed before
this [Act] takes effect and a continuation statement filed after this
[Act] takes effect i1s effective only to the extent that i1t satisfies the
requirements of [Part 5 as amended by this [Act]] for an initial financing
statement. A financing statement that indicates that the debtor is a
decedent’s estate iIndicates that the collateral i1s being administered by a
personal representative within the meaning of Section 75-9-503(a)(2) as
amended by this [Act]. A financing statement that indicates that the
debtor is a trust or is a trustee acting with respect to property held in
trust indicates that the collateral is held in a trust within the meaning
of Section 75-9-503(a)(3) as amended by this [Act].

Section 75-9-806. When Initial Financing Statement Suffices to Continue
Effectiveness of Financing Statement.

(a) The filing of an initial financing statement in the office specified
in Section 75-9-501 continues the effectiveness of a financing statement
filed before this [Act] takes effect if:

(1) The filing of an initial financing statement in that office would be
effective to perfect a security interest under [Article 9 as amended by
this [Act]];




(2) The pre-effective-date financing statement was filed in an office iIn
another State; and

(3) The initial financing statement satisfies subsection (C).

(b) The filing of an initial financing statement under subsection (@)
continues the effectiveness of the pre-effective-date financing statement:

(1) ITf the initial financing statement is filed before this [Act] takes
effect, for the period provided in Junamended Section 75-9-515] with
respect to an initial financing statement; and

(2) IT the initial financing statement is filed after this [Act] takes
effect, for the period provided In Section 75-9-515 as amended by this
[Act] with respect to an initial financing statement.

(c) To be effective for purposes of subsection (a), an initial financing
statement must:

(1) Satisfy the requirements of [Part 5 as amended by this [Act]] for an
initial financing statement;

(2) ldentify the pre-effective-date financing statement by indicating the
office in which the financing statement was filed and providing the dates
of filing and file numbers, if any, of the financing statement and of the
most recent continuation statement filed with respect to the financing
statement; and

(3) Indicate that the pre-effective-date financing statement remains
effective.

Section 75-9-807. Amendment of Pre-Effective-Date Financing Statement

(a) In this section, “pre-effective-date financing statement” means a
financing statement filed before this [Act] takes effect.

(b) After this [Act] takes effect, a person may add or delete collateral
covered by, continue or terminate the effectiveness of, or otherwise amend
the information provided in, a pre-effective-date financing statement only
in accordance with the law of the jurisdiction governing perfection as
provided in [Article 9 as amended by this [Act]]. However, the
effectiveness of a pre-effective date financing statement may also be
terminated in accordance with the law of the jurisdiction in which the
financing statement is filed.

(c) Except as otherwise provided in subsection (d), if the law of this
State governs perfection of a security interest, the information In a pre-
effective-date financing statement may be amended after this [Act] takes
effect only if:

(1) The pre-effective-date financing statement and an amendment are filed
in the office specified in Section 75-9-501;




(2) An amendment is filed in the office specified In Section 75-9-501
concurrently with, or after the filing in that office of, an initial
financing statement that satisfies Section 75-9-806(c); or

(3) An 1nitial financing statement that provides the information as
amended and satisfies Section 75-9-806(c) is filed in the office specified
in Section 75-9-501.

(d) IT the law of this State governs perfection of a security interest,
the effectiveness of a pre-effective-date financing statement may be
continued only under Section 75-9-805(c) and (e) or 75-9-806.

(e) Whether or not the law of this State governs perfection of a security
interest, the effectiveness of a pre-effective-date financing statement
filed in this State may be terminated after this [Act] takes effect by
filing a termination statement in the office in which the pre-effective-
date financing statement is filed, unless an initial financing statement
that satisfies Section 75-9-806(c) has been filed in the office specified
by the law of the jurisdiction governing perfection as provided in
[Article 9 as amended by this [Act]] as the office in which to file a
financing statement.

Section 75-9-808. Person Entitled to File Initial Financing Statement or
Continuation Statement.

A person may file an initial financing statement or a continuation
statement under this part i1f:

(1) The secured party of record authorizes the filing; and

(2) The filing 1s necessary under this part:

(A) To continue the effectiveness of a financing statement filed before
this [Act] takes effect; or

(B) To perfect or continue the perfection of a security interest.

Section 75-9-809. Priority.

This [Act] determines the priority of conflicting claims to collateral.
However, if the relative priorities of the claims were established before
this [Act] takes effect, [Article 9 as it existed before amendment]
determines priority.

**AMENDMENTS TO OTHER ARTICLES**

Section 2A-103. Definitions and Index of Definitions.

* * *



(3) The following definitions

"Account"'

"Between merchants"
"Buyer"'

"Chattel paper"”
"Consumer goods™
""Document™’
"Entrusting”
"General intangible”
"Instrument”
""Merchant™
""Mortgage"'

"Pursuant to commitment"
"Receipt"”

"Sale™

"Sale on approval™
"Sale or return”

"Seller"

* * *

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section—75-9-102(a)(68) 75-9-102(a)(69)

Section

Section

Section

Section

Section

in other chapters apply to this chapter:

75-9-102(a) (2)
75-2-104(3)

75-2-103(1) (a)
75-9-102(a) (11)
75-9-102(a) (23)
75-9-102(a) (30)
75-2-403(3)

75-9-102(a) (42)
75-9-102(a) (47)
75-2-104(1)

75-9-102(a) (55)

75-2-103(1) (c)
75-2-106(1)
75-2-326
75-2-326

75-2-103(1) (d)
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A. Overview and Recommendation:

The Connecticut Law Revision Commission at a meeting on October 26, 2010 undertook
a review of the revisions to Article 9, Secured Transactions, of the Uniform Commercial Code
(“UCC”) that were promulgated by the American Law Institute and the National Conference of
Commissioners of Uniform State Laws in 2010.

The Commission review was conducted by a Commission Advisory Committee co-
chaired by Commission members Neal Ossen and Thomas J. Welsh. The Advisory Committee
included a group of advisors selected on the basis of their expertise in commercial law and
transactions, real estate law and transactions and consumer matters and a representative of the
Connecticut Bankers Association as well as staff members from the Office of the Secretary of
the State. Mr. Richard Taff from the Office of the Legislative Commissioners provided staffing
for the Advisory Committee and attended the meetings. Also a representative from the Office of
Legislative Research attended these meetings and received the written materials that were
distributed. A list of the advisors and staff members that attended the meetings is attached.

The Advisory Committee met on November 4, 2010, November 18, 2010, November 30,
2010 and December 16, 2010 and reviewed all of the proposed revisions and additions to UCC
Acrticle 9, as well as Connecticut statutes, common law and practice associated with each of the
suggested changes. The Advisory Committee found that the suggested revisions are relatively
uncontroversial corrections and refinements of UCC Article 9 — which had been extensively
revised and rewritten by the 2001 amendments enacted in Connecticut by Public Act 01-132.
The 2010 revisions arose as the result of a few court decisions and non-uniform amendments in a
number of states, most notably regarding the issue of what constitutes the name of an individual
as a debtor. Since the need for a technical revision to correct some aspects of Article 9 was
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apparent, the drafters added provisions to clarify portions of the statute that had proved
problematical and to address a few court decisions in other states that had incorrectly interpreted
provisions of Article 9, as well as to anticipate and prepare for future adoption of the Model
Entity Transactions Act and similar laws.

In the course of their work, staff from the Office of the Legislative Commissioners
prepared the attached draft adapted for enactment in Connecticut. The draft includes necessary
amendments to conform the uniform text to Connecticut law and practice and to incorporate the
concerns raised by the Office of the Secretary of the State. The Advisory Committee also
unanimously recommended the adoption of so-called “Alternative B” in this draft relating to the
name of individual debtors — which alternative adopts a ‘safe harbor’ approach making the name
of an individual shown on the individual’s Connecticut motor vehicle operator’s license or
identity card one of the names that would be sufficient on a financing statement, in addition to
the names permitted under current law as well as the first personal name and surname of the
individual. The Advisory Committee commercial law experts felt strongly that adoption of the
“Alternative A” rule, making the name shown on the motor vehicle operator’s license the only
permitted name, would be a major change that could cause existing financing statements for
individuals to become ineffective upon any simple change in a driver’s license — also, the Office
of the Secretary of the State warned that its computerized filing system and that of the
Department of Motor Vehicles were entirely separate systems that might not be fully compatible
at this time and either system could be changed in the future without notice to or coordination
with the other office or department, so that significant expenditures of state money might have to
be devoted to upgrade these systems and to coordinate them in the future if so-called
“Alternative A” was adopted.

Consumer representatives on the Advisory Committee and who were consulted on the
proposed changes expressed the opinion that these changes did not adversely affect consumer
issues and did not alter policy decisions or compromises made when Revised Article 9 was
adopted in 2001.

Because of the strong interest in uniformity in the area of commercial law, in general, and
in the law of security interests in personal property that underlies most commercial finance, in
particular, the Advisory Committee recommends enactment of the 2010 revisions to UCC Article
9 as set forth in the attached enactment draft.

B. History of Article 9 Revisions and Goals of the Review Process:

1. History of Connecticut Adoption and Amendment of Revised Article 9: In 1998 a
major revision of Article 9 of the UCC was approved by the National Conference of
Commissioners on Uniform State Laws and the American Law Institute with a uniform national
effective date of July 1, 2001. In Connecticut the Law Revision Commission formed a study
committee on March 1, 2000 to study these revisions to Article 9. The report of the Commission
to the Judiciary Committee of the General Assembly was dated December 21, 2000, with a
supplementary report dated January 11, 2001. The Law Revision Commission recommended
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adoption of these revisions and provided draft text for consideration by the General Assembly.
These revisions to Article 9, with minor amendments in the adoption process were enacted in
Connecticut as Public Act 01-132, with an effective date of October 1, 2001.

Since the date of the original enactment of revised Article 9 in 2001 several revisions to
UCC Article 9 have been adopted. In 2003, Public Act 03-62 was passed to correct a number of
technical problems with the original text of Revised Article 9 adopted in Connecticut. This was
an effort by practitioners (including a co-chair of this Advisory Committee), state officials and
the Connecticut Bar Association to address mostly technical drafting problems found in certain
Revised Article 9 provisions and in other statutes that referenced Revised Article 9. In addition,
in 2004, in response to concerns by the public finance bar over potential application of Revised
Avrticle 9 to public finance transactions, the General Assembly passed revisions in a budget
implementation bill, Public Act 04-2, to, among other things, provide an exception to the scope
of Revised Article 9 for public finance transactions, conditioned upon the existence of other
statutory provisions providing the minimum requisites for creation of such liens and their
enforceability against third parties. This Act also deleted the prior option of many state
authorities to ‘opt in’ to Revised Article 9.

Finally, in 2008 the National Conference of Commissioners on Uniform State Laws and
the American Law Institute formed a joint study committee to review the operation of Revised
Article 9 in practice. The study committee determined that there were a number of discrete
issues to be addressed and a drafting committee was formed late in 2008 that addressed
appropriate statutory changes. Revisions to the Official Comments to Article 9 were also drafted
to provide additional guidance to judges and practitioners relating to issues where changes to the
statute were not deemed advisable or warranted. The drafting committee’s revisions to the
statutory text of Revised Article 9 were approved by the American Law Institute on May 17,
2010 and by the National Conference of Commissioners on Uniform State Laws during the
summer of 2010 (the “2010 Uniform Official Text”).

2. Standards Employed in the Amendment and Connecticut Review Process:

The Advisory Committee noted that the national drafting committee considered the
following standards in making the revisions to Revised Article 9 in the 2010 Uniform Official
Text:

e No changes should be made that would alter policy decisions made during the 1998
revision unless the current provisions appear to be creating significant problems in
practice.

e Recommendations for statutory change should focus on issues as to which ambiguities
have been discovered in existing statutory language, where there are substantial
ambiguities in practice under the current provisions, or as to which there have been
significant non-uniform amendments in one or more jurisdictions that suggest the need to
consider revisions.

Page 3 of 12



REPORT OF ADVISORY COMMITTEE ON
2010 AMENDMENTS TO UCC ARTICLE 9
December 16, 2010

e Issues should be handled by a revision to the Official Comments rather than to the
statutory text whenever the statutory language is sufficiently clear and produces the
desired result, but judicial decisions or experience in practice indicates that some
clarification might be desirable.

In addition to the foregoing considerations, Co-Chair Welsh recommended that the Advisory
Committee adopt the following standards for their review and for recommendations as to any
deviations from the 2010 Uniform Official Text in Connecticut:

e The policy decisions made in the 2001 adoption of Revised Article 9 in Connecticut
should be preserved whenever possible, unless the change is necessary to give effect to
the change recommended in the 2010 Uniform Official Text and provided that any parties
that were proponents for these policy decisions are advised and given the opportunity to
address the proposed change.

e Changes should not be made to the 2010 Uniform Official Text unless necessary due to
deviation from Connecticut law or practice, to reduce any resulting ambiguity or to
preserve the policy decisions made in the 2001 adoption of Revised Article 9 in
Connecticut. Adherence to the uniform text to the greatest degree possible will advance
the goal of the Uniform Commercial Code in Connecticut, as noted in Conn. Gen. Stat.
842a-1-103(a)(3), to “make uniform the law among the various jurisdictions”, and
thereby to permit decisions in other states relating to the uniform text to be persuasive
authority to be cited to courts in the State of Connecticut.

In general, the Advisory Committee review and discussion employed the above standards
and revised the text in the accompanying enactment draft as little as possible from that of the
2010 Uniform Official Text.

C. Significant Specific Issues and Alternatives Addressed: The following were the most
significant issues addressed in the review and revision of the 2010 amendments to UCC Article
9. (Additionally there are a number of revisions not discussed below, as the Advisory
Committee considers them to be technical, noncontroversial and mostly conforming changes.)

1. Alternatives for Names of Individual Debtors: The single most significant
decision to be made relating to alternatives set forth in the 2010 Uniform Official Text is to
determine which alternative to adopt relating to the name to be specified on a financing
statement for a debtor that is an individual (a natural person). This change resulted from a
number of cases that had been reported relating to uncertainty of courts as to exactly what was
the name of an individual for purposes of Revised Article 9 and non-uniform amendments made
by certain states, most notably Texas and Nebraska, making the name shown on the driver’s
license (or other state-issued identification card) the sole permitted name for use on a financing
statement for an individual debtor. The 2010 Uniform Official Text provided two alternatives to
allow each state to determine whether to adopt the driver’s license name ‘only’ (mandatory)
model or the driver’s license name *‘safe harbor’ model. Specifically, “Alternative A” in the
2010 Uniform Official Text makes the name shown on an individual’s unexpired driver’s license
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(or state-issued identification card) the sole name permitted on a financing statement to perfect a
security interest relating to that individual or the first personal name and surname of an
individual without a current driver’s license or state identification card. “Alternative B”, on the
other hand, makes the name of an individual shown on the driver’s license or state identification
card one of the permitted names, in addition to the first personal name and surname of the
individual and/or the actual name of the individual as determined under state law.

An American Bankers Association working group has expressed a preference for
“Alternative A,” although it appears that secured creditors generally are of the view that adoption
of either “Alternative A” or “Alternative B” would be an improvement over the individual
debtor’s name provisions in existing Revised Article 9. Additionally, drafters of the 2010
Uniform Official Text have noted that “Alternative A” is not feasible if a significant number of
names reflected on drivers’ licenses issued by a given state cannot be entered into that state’s
Uniform Commercial Code database, whether due to character set or field size discrepancies or
other technical reasons.

After considerable discussion and research the members of the Advisory Committee
strongly recommended the adoption by the State of Connecticut of “Alternative B”, the ‘safe-
harbor’ model, for the following reasons:

e The requirement that the name of an individual on a financing statement be limited to the
name shown on the motor vehicle operator’s license or state-issued identification card is
a major change from current law that could have the effect of invalidating existing
financing statements over relatively minor omissions or additions, such as the omission
or addition of a middle initial or a middle name.

e Under “Alternative A’ any change in a name on a motor vehicle operator’s license after it
is issued or upon renewal (as well as expiration or nonrenewal of an operator’s license)
could constitute a change in the name of the debtor under Conn. Gen’ Stat. §42a-9-
507(c), which in turn could render the financing statement ineffective for collateral
acquired more than four months after the change unless a correcting amendment is filed.
This would be particularly important in cases where an individual was operating a
business as a proprietorship or in a general partnership.

e The Office of the Secretary of the State advised the Advisory Committee that their
existing computerized filing system and the system for searches of their UCC records
utilize a limited set of alphanumeric characters that are permitted in a financing statement
and for searches. The computer system employed by the Department of Motor Vehicles
for motor vehicle operator’s licenses and state identity cards is an entirely separate
system that could use a different character set and have different field size limitations
than the system of the Office of the Secretary of the State. Therefore, the adoption of
“Alternative A” could create instances in which the exact required name from
Department of Motor Vehicle records could not be entered onto financing statements in,
or searched on the records of, the Office of the Secretary of the State.
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e The Advisory Committee and the Office of the Secretary of the State felt that if
“Alternative A” was selected it would be very important to harmonize the name
conventions, field sizes and other technical aspects of the computer systems of the
Department of Motor Vehicles and the Office of the Secretary of the State to avoid
creating a situation in which it could be impossible to file a proper financing statement
with the Office of the Secretary of the State because the exact name of the individual
debtor shown on the Department of Motor Vehicles system was incompatible with the
allowable name conventions in the computer system of the Office of the Secretary of the
State.

e The Office of the Secretary of the State advised the Advisory Committee that the cost to
the State to study and revise the computer systems of the Office of the Secretary of the
State and the Department of Motor Vehicles to support “Alternative A” could be
substantial and they could not recommend allocating resources necessary for this task at
this time.

Notwithstanding the distribution of this draft report and written materials and the discussions
in meetings of the Advisory Committee, no party has expressed any objection to selection of the
“Alternative B” ‘safe harbor’ approach recommended by the Advisory Committee.

Although the Advisory Committee has been informed that a few other states currently
studying this issue might be recommending enactment of “Alternative A”, it is the strong opinion
of the Advisory Committee that enactment of “Alternative B” is the better alternative for the
State of Connecticut.

2. Model Entity Transactions Act: The 2010 Uniform Official Text modified the
definition of entities designated as “registered organizations” under Revised Article 9 to reflect
the fact that model statutes and statutes adopted in some states after the adoption of Revised
Article 9 may permit the direct consolidation or redomestication of such entities in a different
state than in which they were originally formed. Under prior law such changes were generally
only possible indirectly — though mergers or similar mechanisms that were anticipated in the
earlier text of Revised Article 9. The 2010 Uniform Official Text defines the term “public
organic record’ to mean the certificate of incorporation or similar document that is filed and
effective to govern an entity. An entity’s ‘public organic record’ would be used for certain
Revised Article 9 purposes — including, without limitation, such matters as the proper name of
the entity for financing statements and the proper jurisdiction in which to file financing
statements. This definition and changes in the 2010 Uniform Official Text were intended to
conform to the meanings of the same terms in the Model Entity Transactions Act that had been
drafted by the National Conference of Commissioners on Uniform State Laws and which has
been adopted in several states.

It came to the attention of the Advisory Committee that the Business Law and Tax
Sections of the Connecticut Bar Association have been working on a proposed draft of proposed
legislation to be submitted to the General Assembly in 2011 to adopt provisions of the Model
Entity Transactions Act in Connecticut (“CT META”). Co-Chair Thomas Welsh met with the
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Connecticut Bar Association drafting committee relating to this draft proposed legislation and
reviewed the current draft of their work and provided copies to the Advisory Committee.
Although the Advisory Committee noted that certain questions may exist in the proposed CT
META draft — for example, over exactly which ‘public organic record’ is determinative for
purposes of Revised Article 9 — the Advisory Committee did not believe that any change should
be made to the provisions in the 2010 Uniform Official Text on this issue and that any questions
should be resolved if and when CT META is submitted for consideration by the General
Assembly. The Co-Chairs of the Advisory Committee will continue to coordinate with the
Connecticut Bar Association drafting committee on CT META to provide assistance in
conforming CT META to the attached proposed revisions to Revised Article 9.

3. Decedent’s Estates as Debtors: The 2010 Uniform Official Text modified the
provisions of UCC §9-503(a)(2), relating to the proper name for a financing statement when the
debtor is a decedent’s estate. The 2010 Uniform Official Text employed the term “personal
representative” of a decedent to refer to the fiduciary of a decedent’s estate. Although
Connecticut statutes (i.e. Conn. Gen. Stat. 845a-390) define the term “fiduciary” to refer to this
position, the Advisory Committee felt that no change was needed to this term in the 2010
Uniform Official Text for enactment in Connecticut since this term could include parties that
were ‘personal representatives’ of a decedent’s estate in ancillary proceedings in other
jurisdictions and since there was very little likelihood of confusion over the meaning of this term.

In addition, considerable discussion ensued in the Advisory Committee over the question
of whether the revision to Conn. Gen. Stat. 842a-9-503(a)(2) would require an amendment to a
financing statement that had been filed prior to the death of the debtor to continue the
effectiveness of the financing statement, since the pre-death financing statement would
presumably not contain the required ‘indication’ that the debtor was an estate. The Advisory
Committee determined that an amendment to the pre-death financing statement should not be
required to maintain the effectiveness of the financing statement, at least for collateral acquired
by the individual debtor prior to death. Further, since, pursuant to Conn. Gen. Stat. 842a-9-
506(c), a search of the UCC records in the Office of the Secretary of the State under the name of
the decedent utilizing its current search logic would reveal the financing statement (since the
estate ‘indication’ is not currently searchable) an argument can be made that the financing
statement is not materially misleading and will continue to perfect a security interest in collateral
acquired more than four months after the death of the debtor even without an amendment to
indicate the estate nature of the debtor. [Of course, if the search logic of the Office of the
Secretary of the State should change to allow a search for the estate ‘indication’ this argument
would no longer be applicable.]

4. Revisions to Official Comments and Relevance of Official Comments in
Connecticut: Notwithstanding the fact that the State of Connecticut does not formally adopt
official comments to the Uniform Commercial Code as part of the enactment of the associated
statutes, and consequently it was not necessary to submit proposed 2010 revisions to the Official
Comments for UCC Article 9 to the General Assembly for approval, the Advisory Committee
reviewed the proposed and final revisions to these Official Comments. This brief review was

Page 7 of 12



REPORT OF ADVISORY COMMITTEE ON
2010 AMENDMENTS TO UCC ARTICLE 9
December 16, 2010

intended to determine whether any revision to the Official Comments would affect any of the
policy decisions made in the Connecticut enactment of Revised Article 9 — so that an appropriate
statutory override could be crafted if necessary. The review of the 2010 revisions to the Official
Comments to Article 9 revealed no inconsistency between these changes and any Connecticut
statute or policy that would require a change to the statutory provisions.

A considerable discussion occurred in the Advisory Committee, however, over the
relevance and use of Official Comments in the interpretation of the Uniform Commercial Code,
in general, and of Revised Article 9, in particular. This discussion occurred in the context of
Conn. Gen. Stat. 81-2z:

“The meaning of a statute shall, in the first instance, be ascertained from
the text of the statute itself and its relationship to other statutes. If, after
examining such text and considering such relationship, the meaning of
such text is plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the meaning of the statute
shall not be considered.”

Notwithstanding this statute, which was adopted in 2003 well after the adoption of the Uniform
Commercial Code and of Revised Article 9, the Advisory Committee felt that reference to the
Official Comments by practitioners and by the courts to assist in determining the meaning and
purposes of the Uniform Commercial Code (including the 2010 revisions to Revised Article 9)
was warranted.

This position is supported by the general provisions of the Uniform Commercial Code, adopted
in Article 1, which specify, in Conn. Gen. Stat. §42a-1-103(a), that:

This title shall be liberally construed and applied to promote its underlying purposes and
policies, which are:

(1) To simplify, clarify and modernize the law governing commercial
transactions;

(2) To permit the continued expansion of commercial practices through custom,
usage and agreement of the parties; and

(3) To make uniform the law among the various jurisdictions.
The goal of uniformity in subsection (3) above justifies reference to the Official Comments and
case law from other jurisdictions as persuasive authority for interpretation of the provisions of

the UCC and, in this context, Revised Article 9 (including without limitation the 2010 revisions
thereto).
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In addition, the Report and Recommendation of the Connecticut Law Revision
Commission to the Judiciary Committee dated December 21, 2000, relating to the review and
adoption of Revised Article 9 in 2001, stated, on page 2 thereof, that

Because the proposed revisions are to existing Article 9, which
Connecticut has substantially enacted, the summary of the proposed
revision that is set out in the commentary to the Official draft applies to
the Connecticut draft except with respect to the limited nonuniform
amendments noted below. ... With respect to proposed revisions to
particular sections, resort should be made to the official comments to
those sections in the Official draft. (emphasis added)

Senator Coleman, in introducing Revised Article 9 as S.B. 1226 in the Connecticut Senate in
2001 also stated that “courts in Connecticut and in the other states look to the experience of other
states, as well as to the official comments of the drafters of a uniform law in interpreting their
commercial statutes” (emphasis added). [Senate Session Transcript, May 31, 2001.] Itis also
well established that the courts in Connecticut have referred to the Official Comments when
interpreting provisions of the Connecticut UCC, including Article 9. See for example, Hall v.
DeChello Distributors, Inc., 6 Conn. App. 530, 506 A.2d 1054 (1986), cert. denied, 200 Conn.
807, 512 A.2d 230 (1986) [The purposes and policies of the UCC “are explained in the Official
Comments which accompany each section of the Uniform Commercial Code.”] and Laurel Bank
and Trust Co. v. Mark Ford, Inc., 182 Conn. 437, 438 A.2d 705 (1980) [referring to the Official
Comments in construing Article 9].

Based on the foregoing it is clear that the courts and practitioners should be able to rely
upon the Official Comments to assist them in determining the meaning of the provisions of
Revised Article 9 (including the 2010 revisions thereto).

5. Expanded Four-Month Rule for Effectiveness of Financing Statement After
Change in Location: The 2010 Uniform Official Text revised the provisions of UCC 89-316 by
adding new subsections (h) and (i) to allow a financing statement to continue to be effective to
perfect a security interest in after-acquired property for up to four (4) months after the debtor
changes its location to another jurisdiction or after a “new debtor” in another jurisdiction
becomes bound by the debtor’s security agreement. If the secured party perfects its security
interest in the new jurisdiction before the expiration of the four-month period (or before the
earlier lapse of the prior financing statement) the security interest would continue — otherwise the
perfection will lapse as against a bona fide purchaser of the collateral.

This new rule for ‘new debtors’ supplants the non-uniform one-year provision adopted in
2001 in Conn. Gen. Stat. 842a-9-316(a)(4), which had been necessary due to the perceived
absence of a rule in the earlier official draft of Revised Article 9. Since these new subsections of
§9-316 in the 2010 Uniform Official Text now provide a more comprehensive set of rules in the
‘new debtor’ situation, the Advisory Committee recommended the adoption of the 2010 Uniform
Official Text on this point and the deletion of the non-uniform Connecticut provision.
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REPORT OF ADVISORY COMMITTEE ON
2010 AMENDMENTS TO UCC ARTICLE 9
December 16, 2010

6. Adoption of Revised Forms By the Office of the Secretary of the State:
Notwithstanding the provisions of §9-521 of the 2010 Uniform Official Text, the Advisory
Committee, with the concurrence of the representatives from the Office of the Secretary of the
State, decided not to revise the provisions of Conn. Gen. Stat. 842a-9-521, which permits the
Secretary of the State to prescribe the forms that will be acceptable for filing. The national form
financing statement and amendment forms are being amended in the 2010 Uniform Official
Text; however the Secretary of the State will retain the authority to adopt and to amend the
national and local forms for filing as in the current law. The Advisory Committee did not
believe that it was necessary or desirable to write the specific content of these forms into the
statutory provisions of Revised Article 9, as changes to these forms may be made
administratively by the affected state officers if necessary. This policy was established in the
adoption of Revised Article 9 in 2001 and the Advisory Committee did not see any compelling
reason to recommend a change.

Based upon the substantial work and analysis by the Advisory Committee and staff and
the discussions and comments by the various experts and constituencies included in the review
process, the Advisory Committee recommends enactment of the 2010 revisions to Revised
Article 9 as set forth in the attached enactment draft.
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UCC Issues for New Legislation

There are a variety of topics which should be discussed for new Mississippi UCC legislation beyond
the revisions to the model act.

Bogus filers: One of our biggest headaches is the onslaught of bogus UCC filings which are sent to
us every week. Most of these come from people who call themselves “sovereign citizens" or
"Freeman". These are individuals who are using the UCC filing system to circumvent the law or
harass innocent individuals. They also file bogus UCCs against elected officials, judges and state or
federal agencies.

Fortunately, many other states have already addressed this issue. | have attached with this memo a
copy of a document prepared by NASS which outlines the various forms of defense against these
types of filings. Policy and Research will need to obtain copies of these various statutes so that the
group may compare and contrast what other states have done and offer recommendations for
Mississippi. | recommend that we emphasize pre-filing administrative remedies as well as post-
filing administrative remedies. We may also wish to offer some type of expedited judicial relief for
those against whom bogus UCCs were filed.

Mailing Requirements: Under our current statute, we are required to mail copies of filed UCCs, or
rejected UCCs, back to the customer. This creates a lot of mail every week. While we certainly must
continue to mail back rejected UCCs, we need to explore if it is possible to cease mailing the filed
documents. The problem we will have is that the documents themselves cannot be viewed on our
website without a subscription. Consequently, only subscribers will be able to see their filed UCC.

We need to adjust our filing statute to allow office to develop new ways to return documents to
customers. The existing statute does not give us any flexibility to use new technology to deliver
these documents.

Use of Non-Mississippi Forms: Our current Act requires us to accept any IACA compliant UCC
form. This allows some customers to bypass using our filing system by sending us forms which they
have saved in their computers. Although they are nearly identical to our form, the fact that they can
use old paper forms allows them to avoid entering the data into our filing system. This makes more
work for the BSD staff and makes our filing system obsolete. A change in our Act requiring
customers to enter the data in our system would be a tremendous help to our agency. In addition, it
would considerably diminish any typographical errors or other translation mistakes which could
lead to misinterpretations of a particular filing.

Copy Request Fees: we regularly receive requests for copies of UCC filings. The ability for
customers to obtain these filings for a fee is covered in the statute. Unfortunately, the copy request
fee is only $10. For that price, a customer can receive a copy of every UCC filed against a specific
debtor. This can be 400 pages of documents. Obviously, we lose money on many of these requests.

We should amend the Act to charge $10 for the first 10 pages then some amount per page
thereafter.



A Report for State Business Filing
Agencies

August 8, 2012

National Association of Secretaries of State
444 North Capitol St., NW — Suite 401
Washington, DC 20001




Contents

The Rise in Fraudulent UCC FiliNgS ......ciiiiuiiiiiiiiiiiiniiiiiiiiiiceieiienisiiesisisesissssisssssssssssssssssses 4
The UCC and the Role of the Secretary of State's Office.......ccceeuiirieeiiiiieiiirrc e enenes 5
State Approaches to Fraudulent FiliNgS.........coveeeeiiiimeiiiiiicerieneecrrenneereennseeseennsessesanssssernsssssennnssssenns 7
Pre-Filing Administrative REMEAY .....cccccueiiiiiiiiie ettt e e e e e e e e abae e e enbae e e e nreeas 8
Post-Filing Administrative REMEAY ......cccuviiiiiiiiie e e e e e e e vae e e enaae e e e nreeas 9
Post-Filing Expedited JUdicial REIIET..........uii i e e e e e e e 9
Post-Filing Criminal/Civil PENAILIES ......c.eeiviiiieie ettt ettt ere e te e s re e s te e s abe b e e beebaeas 10
0o 3Tl 1¥ T T 10
Appendix |: State Pre-Filing Administrative Remedies .......cccceieuiiieerieiiieniireenereeniienerreeserenerennerennees 12
Appendix II: State Post-Filing Administrative Remedies......cccccieuiieeiiimiiieniireeiereeniitncreeenerencerennerennens 15
Appendix lll: State Post-Filing Expedited Judicial Relief .........cccvvuiiiiimiiiiiiiiiirircrrrrcc e 18
Appendix IV: State Criminal and Civil PENAIties ........ccccciieeeiiiiiieceirriccrrreecesreeeeseeeaneseennnseseennnnanes 20
3 e [T = 23

Page 2 of 25



Introduction

The vast majority of Uniform Commercial Code (UCC) financing statements filed with Secretary of State
offices are legitimate documents authorized by relevant parties. However, financing statements with no
legitimate basis under the UCC, often referred to as fraudulent or bogus filings, are a persistent problem
for state filing offices and the individuals targeted by these spurious claims. Often used as a retaliatory
measure by government separatist group members, prison inmates, and others looking to harass or
intimidate public officials and corporations/lending institutions, these filings can create serious financial
difficulties for victims.

While various judicial and administrative remedies are available to those who believe that a filing has
wrongfully named them as a debtor, there is a general feeling amongst the nation’s Secretaries of State
that more can and should be done to address the issue. Removing a bogus lien from the public registry
can be a costly and time-consuming process. In most states, this action requires a court order. The legal
expenses that are involved can run thousands of dollars, and the process can take months, or even
years. Restoring damaged credit histories can take even longer.

Collective efforts by states to subvert fraudulent UCC filings date back to 2004, when the National
Association of Secretaries of State (NASS) and the International Association of Commercial
Administrators (IACA) developed recommendations to help state filing offices promulgate a more
uniform, nationwide response to the problem. The recommendations, updated in 2006, included the
adoption of a clear judicial remedy for victims of bogus financing statements, along with stronger civil
and criminal penalties for those who submit these claims.’

Given the dramatic increase in the number of fraudulent UCC filings during the past few years, state
officials are now working under the auspices of NASS to identify additional ways to provide victims of
bogus filings with expedited relief. Members of the NASS Business Services Committee have also urged
states to contemplate faster, less costly options for keeping bogus liens out of public records. The role
of the Secretary of State’s office and its level of authority in the filings process are typically at the center
of this latest push. Nearly half of all states have implemented their own legislative approaches to
subverting fraudulent Uniform Commercial Code (UCC) filings, and more than a dozen of them have
given the state filing office greater influence or oversight in the process.

This report is designed to provide state filing offices and other government agencies with an
understanding of these relatively new laws, as well as the issues they seek to address. Section One
provides background information on the rise in fraudulent filings, shedding light on the growing
sovereign citizen movement and the most common types of bogus filings. Section Two provides an
overview of the Uniform Commercial Code (UCC) and the important influence that this model law has on
the role and authority of state filing offices. Section Three outlines the 2006 NASS/IACA Task Force
recommendations and highlights recent state approaches to the proliferation of bogus filings.

Page 3 of 25



The Rise in Fraudulent UCC Filings

Bogus UCC filings have become more common in recent years due to the explosion in the number of
people who identify with an anti-government belief system called the sovereign citizen movement, a
loose network of individuals living across the U.S. who believe that the government is illegitimate. The
Federal Bureau of Investigation (FBI) has designated sovereign citizens as a domestic terrorist
movement, and a growing threat to law enforcement.> By some estimates, there are as many as
300,000 sovereigns in the United States, and their numbers are likely to increase.> For many of these
individuals, paper-based tactics are used to strike back at government interference in their lives.
Numerous websites sell how-to kits or offer to train subscribers on how to perpetrate filing schemes in
exchange for large fees.

Most of these filings utilize tell-tale buzzwords and share common indicators, including:

- References to the Bible, the Constitution, U.S. Supreme Court Decisions, or foreign treaties

- Names written in all capital letters, or interspersed with colons

- Signatures followed by the words “under duress,” “Sovereign Living Soul”, or a copyright symbol
- Personal seals, stamps, or thumb prints in red ink

- The words “accepted for value”

- Copies of personal documents, such as birth certificates or Social Security cards

According to the American Bar Association, the vast majority of all bogus UCC financing statements also
share another important characteristic: They indicate that the debtor is a transmitting utility.* This
term is used to refer to “any person who is primarily engaged in the railroad, street, railway or trolley
bus business, the electric or electronic communications transmission of electricity, steam, gas, or water,
or the provision of sewer service.”> Fraudulent filers, particularly sovereigns, use this designation in an
attempt to ensure that their financing statements remain indefinitely on file. Under UCC Section 9,
transmitting utility filings do not lapse. This is a major contrast to most UCC financing statements, which
unless continued by the secured party, will lapse after a period of five years from the date of filing.

In general, there are three main types of bogus filings: harassment filings, strawman filings, and
authentication filings. It is important to understand the intent behind these submissions, so that states
can effectively deal with them. Learning to recognize the common indicators within these spurious
claims can also be helpful for policymakers and those who work in state filing offices on the front lines of
UCC transactions. All three types of spurious claims will be covered in the following section of this
report.

Harassment Filings

Sovereigns regularly file retaliatory, bogus financing statements and real property liens against
government officials, corporations, and banks (or their employees) as a response to a perceived
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injustice. Judges, prosecutors, and public defenders are also frequently targeted. Although they are not
legally effective, victims may spend years battling their false claims, and some may not even realize they
have been targeted until they attempt to conduct a property transaction, or open a line of credit.

Financing statements filed to harass a target victim often falsely indicate that the “debtor” owes large
sums of money to the filer or purported “secured party.” Harassment filings have become more
common in the past decade as prison inmates have learned about these tactics and adopted them in
large numbers. For example, a prisoner seeking retaliation against a government official may file an
unauthorized financing statement claiming that the official owes the prisoner millions of dollars.

Strawman Filings

Under a complicated scheme known as “redemption theory,” sovereign citizens believe that the federal
government creates a “strawman” account at the U.S. Treasury Department representing the monetary
worth of each citizen. An individual’s strawman account supposedly contains anywhere from $600,000
to S3 million. Sovereign citizens believe that a UCC financing statement allows them to “secure an
interest” in their strawman account and gain access to a secret account holding these funds. This
process is sometimes referred to as “freeing money from the strawman.”® A strawman filing will often
include the same name for both secured party and debtor, with the name of the debtor (the strawman)
spelled entirely in uppercase letters. The debtor name may also include the words “corporation” after
it. The name of the secured party (the physical individual) is often spelled with initial capital letters only,
and a comma or a semicolon before the surname (e.g. John-Robert: Doe).’

Authentication Filings

Aside from harassment and strawman claims, sovereigns sometimes submit fraudulent financing
instruments in conjunction with bogus UCC filings to try and mislead third parties about the authenticity
of the underlying documents.

The UCC and the Role of the Secretary of State's Office

In order to understand why so many bogus or fraudulent liens are accepted for recording by state filing
offices in the first place, it is important to highlight the Uniform Commercial Code (UCC) and its
influence on the role of the Secretary of State's office. The UCC is a comprehensive model uniform act
addressing most aspects of commercial law. The Uniform Law Commission and the American Law
Institute are responsible for maintaining and revising its content.

Under Revised Article 9 of the code, Secretary of State offices typically serve as the central filing location
for public notices of secured transactions. These public notices, called financing statements, indicate a
commercial agreement between a debtor and a secured party.> They are used by banks, mortgage
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companies, and other lending institutions to determine whether there are existing claims against the
collateral of a prospective debtor.

The Limitations of the UCC Article 9 in Addressing Fraudulent Filings

According to the uniform language of the UCC, the Secretary of State’s office is limited to its role as a
filing office for these public records. The office does not have the authority to verify the accuracy or the
validity of documents when they are filed, even if they are blatantly fraudulent. If a financing statement
is submitted with all of the required information, the Secretary of State must record the document. In
fact, the original text of Article 9 prohibits states from rejecting financing statements unless specific
grounds exist for this action. Even then, the reasons for rejection are limited to ministerial issues, such
as failure to pay the proper fee, incomplete forms, or illegible writing.’

Furthermore, the options available to a person named in an unauthorized financing statement are
limited under the UCC. There are two main remedies to assist potential victims: an information
statement and a termination statement. Formerly known as a correction statement, an information
statement can be submitted to the filing office to show that a named debtor would like to amend the
record. A termination statement affirms that the unauthorized financing statement is not effective. The
person named as a debtor may demand that the secured party file a termination statement, or if the
secured party fails to act, the debtor himself/herself may submit one.'

Neither an information statement nor a termination statement provides the means to quickly or
completely remove the bogus filing from the public record. In fact, the submission of an information
statement does not actually invalidate the financing statement. Its only purpose is to provide public

notice that the validity of the financing statement is in dispute.™

Although the filing of a termination
statement will indicate in the public record that the unauthorized financing statement is not valid, it
does not remove the financing statement from the registry. The UCC requires the financing statement
(including the termination statement) to remain on record until at least one year after it lapses.™
However, while victims may file a termination statement to indicate that a financing statement is
invalid, potential secured parties doing an electronic records search may miss the fact that a termination

statement has been filed.

It should be noted that while there are a number of limitations, UCC Revised Article 9 also permits a
person named as the debtor in an unauthorized filing to seek injunctive relief, to include the collection
of damages for financial harms brought about by the claim.”® Specifically, individuals who submit
unauthorized financing statements may be subject to a $500 penalty per each bogus filing, and an
additional $500 penalty for each refusal to file a termination statement.*

NASS/IACA Task Force Recommendations and New Approaches

The drafters of UCC Revised Article 9 have acknowledged the challenges in dealing with bogus UCC
filings, as well as the code's inability to provide a completely satisfactory response to the problem. The
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drafters' comments have pointed to judicial remedies and criminal penalties as the most effective and
least burdensome approaches.™

As a result, the NASS/IACA Bogus Filings Task Force devised its 2006 recommendations around this
notion.”® One recommendation encouraged states to allow individuals named as debtors in an
unauthorized financing statement to file a motion for judicial review of the filing without paying a fee.
After issuing a decision based solely on the documentation submitted by the relevant parties, the court
could then order the filing office to remove fraudulent financing statements from the record. Another
recommendation encouraged states to adopt laws that would make it a criminal felony to file a
financing statement for the purpose of harassment, while still another focused on civil penalties. Under
the recommendation on civil penalties, states were urged to take steps that would allow a person to
seek damages, court costs, attorney’s fees, related expenses, and an injunction against anyone who files
a financing statement for the purpose of harassing or defrauding someone.

While a number of states have adopted laws that conform to these recommendations, the significant
increase in fraudulent filings during the past few years has required some states to consider their own
Article 9 legislative initiatives. Many of these new laws and legislative proposals have a direct impact on
Secretary of State offices and how they handle the filing of UCC records.

State Approaches to Fraudulent Filings

When the NASS/IACA Bogus Filings Task Force Recommendations came up for renewal in July 2011,
Secretaries of State decided the problem of fraudulent filings had become so widespread and prolific,
that new approaches were needed. Their decision was based on shared concerns that the NASS/IACA
recommendations continued to place significant burdens on victims, as well as the courts, which have
experienced some delays and backlogs due to fraudulent filing cases. Instead, NASS members decided
to examine alternative approaches that would allow state filing offices to play a more active role in
subverting these filings, either by expanding the authority of state filing offices so they can refuse to
accept bogus UCC financing statements, or by allowing the offices to quickly and inexpensively
terminate financing statements and wipe them from the record under certain conditions.

A number of states have already adopted non-uniform approaches to this problem. In some cases, state
Article 9 amendments impose additional duties on the office of the Secretary of State, and in some
cases, it is the Secretary of State that must determine whether a contested record was, in fact, filed
without authorization.

Generally speaking, the state laws that address this issue can be categorized into four different
approaches: pre-filing administrative discretion, post-filing administrative relief, post-filing expedited
judicial relief, and enhanced criminal/civil penalties. Each of these approaches is discussed in this
section of the report, while summaries of the relevant state laws are provided in Appendices | — IV. In
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states where the Secretary of State's office does not handle UCC filing duties, the report focuses on the
equivalent state agent."”

Pre-Filing Administrative Remedy

A pre-filing administrative remedy gives the Secretary of State’s office broader discretion in rejecting a
materially false or fraudulent UCC record submitted for filing. At least 14 states currently have some
type of statutory pre-filing remedy (see Appendix |), although the scope of the filing office’s authority
can vary from state to state. For example, in Nebraska, and North Dakota, the filing office may reject a
financing statement that has the same name listed as the debtor and secured party. In North Carolina,
the filing office may reject a financing statement that is outside the scope of the law, intended for an
improper purpose, or intended to harass someone. In Alabama, the filing office may reject a financing
statement that appears fraudulent, or has the same name listed as the debtor and secured party. In
Texas, the Secretary of State, in consultation with the Attorney General, may reject a financing
statement that appears fraudulent.

For a pre-filing remedy to be most effective, it must be comprehensive enough to cover the various
types of bogus UCC filings. While some information can be helpful when identifying a strawman filing
(e.g. same name for secured party and debtor), harassment and authentication filings require a more
general standard. Thus, a comprehensive pre-filing remedy likely requires that the filing office have
broad authority to reject a financing statement.

South Carolina is one state that has taken this approach, adopting a statute that defines submissions
that can be rejected by the Secretary of State’s office given any of the following conditions:

[The financing statement] is not created pursuant to the UCC; is intended for an
improper purpose, such as to hinder, harass, or otherwise wrongfully interfere with any
person; names the same person as both debtor and secured party; describes collateral
not within the scope of the UCC; or is being filed for a purpose other than a transaction
within the scope of the UCC."®

The obvious benefit of a pre-filing remedy is that it can prevent a bogus financing statement from being
filed in the first place. As a result, a person targeted by a harassment filing does not have to spend the
time and resources often required to remove the filing from the public record, and they are spared the
potential negative impact that the bogus financing statement could have on their credit, which may
linger even after a filing has been expunged from the record. The other benefit important to the
Secretaries of State, as stewards of the public record, is this approach maintains the integrity of the
public record by not allowing fraudulent information to enter into the public record.

The primary challenge states face when implementing a pre-filing remedy is the limitation of resources
in the state filing office. A pre-filing remedy requires active review of filings that come into the office on
a daily basis, both in person, as well as electronically. Staff must be trained to review incoming filings
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for signs of fraud according to the law. If an electronic filing system cannot help to flag filings for this
type of information, the work must be carried out by humans.

Post-Filing Administrative Remedy

A post-filing administrative remedy gives the filing office the authority to take corrective action with
respect to existing UCC financing statements. At least seven states have a law authorizing this type of
remedy (see Appendix Il). Once again, the designation of an individual debtor as a transmitting utility
typically provides grounds for cancelling a financing statement and/or removing it from the public
record. In West Virginia, the Secretary of State may remove a financing statement from the record if the
same person is listed as debtor and secured party, an individual debtor is listed as a transmitting utility,
or if it fraudulently names a public official or employee as a debtor. Laws in Montana and North
Carolina are broader, allowing the filing office to cancel and remove a financing statement from the
record that has been determined to have been fraudulently, wrongfully, or improperly filed.

A post-filing remedy can be most effective if it provides the filing office with the authority to remove a
bogus filing from the record. As part of this process, the state may be required to provide some type of
due process to the relevant parties. In Montana, the filing office must give the parties notice, and
provide an opportunity to respond prior to removing a filing from the records. In West Virginia, the
Secretary of State may commence an administrative proceeding to remove a filing from the record after
publishing notice of the proceeding in the state register.

By authorizing the filing office to remove a bogus financing statement from the record, victims of
harassment filings do not have to seek removal of the filing through the courts, which can reduce costs
to both victims and the state, speed up the termination and removal process, and provide a less
complicated means for addressing fraudulent filings.

The main challenge posed by this approach is that the victim of the harassment filing may only find out
about this fraudulent filing after encountering trouble securing credit or conducting some kind of
property-related transaction.

Post-Filing Expedited Judicial Relief

Post-filing expedited judicial relief authorizes corrective action on an existing financing statement
through an accelerated judicial review process, with no fee required to bring about the action (see
Appendix IlI). These laws are very similar to the judicial remedy proposed by the NASS/IACA Bogus Filing
Task Force. At least seven states have adopted this type of law, and others have considered them in
recent years. In most cases, state law authorizes a person who believes he/she is named as the debtor
on a fraudulent financing statement to file a motion for expedited judicial review of the filing, and the
court may order that the filing be removed from the records.
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Victims of a harassment filing are provided with a faster, less costly means for obtaining a declaratory
judgment or expungement order from the courts to have the filing removed.” In some states, this
approach has significantly improved the timeframe for resolving questions about a disputed filing and
streamlined the legal process for dealing with such records. For example, targets of bogus filings in
Minnesota can now resolve the situation in a matter of weeks or months, instead of years.

The benefit of this approach seems to be that the court system continues to bear responsibility for
handling these issues, which means that the Secretary of State’s office does not need to have additional
resources, training, and staffing to provide a faster, less costly solution.

One of the drawbacks of expedited judicial relief is that it still places significant burdens on the victims.
Although there may not be a fee for filing a motion for expedited judicial review, it is still a court action,
and a victim will often need to hire an attorney and pay the associated costs. Since this remedy also
places burdens on the courts, they may be unwilling to support it.

Post-Filing Criminal/Civil Penalties

Criminal and civil penalties are designed to deter and punish those who attempt to file spurious claims
using UCC financing statements. At least ten states have laws that make it a crime to fraudulently
submit a filing (see Appendix IV). Typically, the first offense is a misdemeanor crime, while subsequent
offenses are charged as a felony. However, a few states, including Minnesota and Texas, make it an
outright felony to attempt to harass someone using a fraudulent financing statement.

At least 14 states have laws authorizing civil penalties. Many of these laws permit victims to seek
damages, court costs, attorney’s fees, related expenses, and injunctions. In a few cases, fines may also
be imposed. In West Virginia, the fine is $500 per fraudulent filing, while a fraudulent filer in Georgia
can be charged up to $10,000 for his or her offense.

Criminal and civil penalties can help prevent the filing of bogus financing statements, and are an
important part of a comprehensive approach to the bogus filing problem. However, penalties alone may
not provide adequate relief to the victims of bogus filings.

Conclusion

As long as sovereigns and other members of fringe anti-government groups continue to thrive, state
filing offices will need to consider laws and policies that deter and defend against bogus UCC filings
while maintaining the “open drawer” thrust behind Revised Article 9. Secretaries of State and other
state policymakers must decide how they can best equip state filing offices, law enforcement, and
members of the public to mitigate the impacts of fraudulent filings and harassment liens. State
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solutions must cover a number of problematic filings, including harassment filings, strawman filings, and
deceptive authentication filings.

Several pre-filing and post-filing approaches are currently available, along with the NASS/IACA approach
that includes strong criminal and civil penalties for those who file bogus UCC claims. The role and
authority of the Secretary of State are important aspects of this work. For states that seek to expand
the authority of a filing office, budgets may need to be increased to cover all of the additional staffing,
training, and other additional costs associated with any changes in the process.

Moving forward, it remains to be seen how imposing a new investigative duty on the Secretary of State
will impact the number of fraudulent UCC filings in states that have taken this approach. Additionally, it
is unclear whether the adoption of non-uniform legislation impacts the reliability of state filing systems.
These issues will undoubtedly be important discussion topics for the members of NASS.

In the meantime, it is clear to the nation’s Secretaries of State that states are indeed interested in doing
more to assist the targets of fraudulent UCC filings and counterfeit claims. Costly, time-consuming
remedies are not providing adequate relief for these citizens, and the fallout is putting a strain on
backlogged courts and busy state filing offices. Even where an expedited judicial review is available, the
burden of litigation is still on the victims. A remedy that allows state filing offices to subvert a bogus
filing and/or allows for its quick removal from the record, in conjunction with strong criminal and civil
penalties, will likely be the most effective way for states to alleviate the burdens on bogus filing victims.
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Appendix I: State Pre-Filing Administrative Remedies

Alabama

The filing office may reject a UCC filing that appears fraudulent on its face, and a filing that identifies the
debtor and secured party as the same person. If the secured party is able to demonstrate that a
rejected filing should have been accepted, the filing office must file the document with an effective date
of the time that it was originally submitted for filing.

California

The Secretary of State may refuse to perform a service or refuse a filing based on a reasonable belief
that the service or filing is being requested for an unlawful, false, or fraudulent purpose, to promote or
conduct an illegitimate object or purpose, or is being requested or submitted in bad faith or for the
purpose of harassing or defrauding a person or entity.”*

Colorado

The filing officer may reject a lien or document that the filing officer reasonably believes is “spurious.” A
spurious document is one that is groundless, contains a material misstatement or false claim, or is
otherwise patently invalid.?

The filing officer is not required to accept for filing any lien against a local, state, or federal official or
employee based upon the performance or nonperformance of that person’s duties, unless the lien or
claim is accompanied by a state or federal court order authorizing the filing.”*

Idaho

The filing office may reject any UCC financing statement where the debtor and the secured party appear
to be the same individual. The filing office may require reasonable proof from the secured party that an
individual debtor is in fact a transmitting utility. The Secretary of State may petition the courts to delete
unauthorized filings.*

lllinois

A filing office may reject a financing statement if the filing office has reason to believe that debtor does
not meet the definition of a transmitting utility, the transaction does not meet the definition of a
manufactured-home transaction, the transaction does not meet the definition of a public-finance
transaction, or the financing statement is unauthorized, invalid, or filed with the intent to harass or
defraud. The Secretary of State may refuse to accept a record for filing on these grounds only if the
refusal is approved by the Department of Business Services of the Secretary of State and the General
Counsel to the Secretary of State.””

A secured party who believes in good faith that a record rejected by the filing office was not in violation
of applicable law may file an action to require that the record be accepted. If a court determines that a
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rejected record should be accepted, the Secretary of State must file the record and include a notice
indicating that the record was filed pursuant to its initial filing date.

The above provisions do not apply to a record communicated to the filing office by a regulated financial
institution except that the Secretary of State may request from the secured party of record, or the
person that communicated the record, additional documentation supporting that the record was
communicated by a regulated financial institution.

Michigan

The Secretary of State may reject any filing that the Secretary of State has reason to believe is false or
fraudulent; asserts a claim against a current or former federal, state, or local official or employee related
to the performance of that person’s duties, unless the filer holds a security agreement or court
judgment; indicates that the secured party and the debtor are substantially the same; or indicates that
the individual debtor is a transmitting utility.

If the Secretary refuses to accept a record for filing, the person attempting the filing may seek a court
order requiring the Secretary to accept the filing. If the court orders the record to be filed, it is effective
as filed from the initial filing date, except against a person who purchases the collateral in reasonable
reliance upon the absence of the filing from the record.?®

The Secretary of State must provide written notice to individuals named as a debtor in a financing
statement and provide them with a copy of the financing statement. The notice must include the
remedies that are available if the debtor believes that the financing statement is fraudulent.”’

Montana
If the filing office has reason to believe that a lien submitted for filing is improper or fraudulent, it may
reject the submission after giving notice and an opportunity to respond to the parties.”®

Nebraska
A financing statement will be rejected if it lists the same person as debtor and secured party.”

North Dakota

A UCC financing statement must be rejected if it lists the same individual as both debtor and secured
30

party.

North Carolina

The Secretary of State may refuse to accept a financing statement that the Secretary determines is not
created pursuant to the UCC, or is otherwise intended for an improper purpose, such as to hinder,
harass, or otherwise wrongfully interfere with any person.**
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Ohio

The Secretary of State may refuse to accept a document for filing or recording if the Secretary has
reasonable cause to believe that the document is materially false or fraudulent. If the Secretary of State
refuses to accept a document, the person attempting to file the document may seek a court order
requiring the Secretary of State to accept it for filing.*

Oregon

Transmitting utility is re-defined as an organization, not a person, primarily engaged in the business of a
utility. The filing office may not accept a claim of encumbrance on the property of a federal or state
official or employee based on the performance or nonperformance of their duties. The filing office may
refuse to accept a financing statement that on its face reveals it is being filed for a purpose not within
the scope of the UCC, including factors such as whether the debtor and the secured party are the same
person, or whether the collateral described is within the scope of the UCC.** If the Secretary of State
refuses to accept a record for filing based on this provision, the secured party may contest the refusal by
requesting a hearing before the Secretary of State within 20 days. If the Secretary of State determines
that the record should have been filed, the filing office must index the record as of the date it was
originally presented for filing.>*

South Carolina

The Secretary of State may refuse to accept a financing statement that the Secretary of State
determines is not created pursuant to the UCC, or is otherwise intended for an improper purpose, such
as to hinder, harass, or otherwise wrongfully interfere with any person. The Secretary of State may also
refuse to accept a financing statement that names the same person as both debtor and secured party,
describes collateral not within the scope of applicable law, or is being filed for a purpose other than a
transaction within the scope of the UCC.”

Texas

If the Secretary of State believes that a document filed to create a lien is fraudulent, the Secretary must
request that the prospective filer provide additional documentation supporting the existence of the lien,
and request the assistance of the attorney general in determining whether the proposed lien is
fraudulent. For purposes of this provision, a document is presumed to be fraudulent if is filed by or on
behalf of an inmate in a correctional facility, unless it is accompanied by a sworn, notarized statement
signed by the debtor acknowledging that the person entered into a security agreement with the inmate
and authorized the filing of the lien.*®
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Appendix Il: State Post-Filing Administrative Remedies

lllinois

A person named in a financing statement that the person believes was unauthorized, invalid, or filed
with the intent to harass or defraud, may file an affidavit with the secretary of state. Upon receipt of
the affidavit the secretary of state must request additional documentation from the relevant parties.
The Department of Business Services of the Office of the Secretary of State and the Office of General
Counsel must review the documentation within 30 days. The Secretary of State may terminate the
record if the Secretary has a reasonable basis for determining the record is in violation of applicable law.
The Secretary of State may initiate an administrative action with regard to a filing if the Secretary has
reason to believe it is in violation of applicable law. The Secretary of State may give heightened scrutiny
to a record that indicates that the debtor is a transmitting utility or that indicates that the transaction to
which the records relates is a manufactured-home transaction or a public-finance transaction.

A secured party who believes in good faith that a record communicated to the filing office was not in
violation of applicable law may file an action to require that the record be reinstated. If a court
determines that a terminated record should be reinstated, the Secretary of State must re-file the record
and include a notice indicating that the record was re-filed pursuant to its initial filing date. If the period
of effectiveness of a re-filed record would have lapsed during the period of termination, the secured
party may file a continuation statement within 30 days after the record is re-filed. A re-filed record is
considered to have been ineffective against all persons for all purposes except against a purchaser of the
collateral in reasonable reliance on the absence of the record from the files.

The above provisions do not apply to a record communicated to the filing office by a regulated financial
institution except that the Secretary of State may request from the secured party of record, or the
person that communicated the record, additional documentation supporting that the record was
communicated by a regulated financial institution.

Michigan

A person may file an affidavit with the Secretary of State stating that the person is named as the debtor
in a fraudulent financing statement. No fee is required for the filing. Filing of a false affidavit is a felony.
On receipt of the affidavit, the Secretary of State must terminate the financing statement, and notify the
purported secured party. If the secured party claims that the filing is authorized, that person may seek
reinstatement of the filing. If a court determines that the financing statement is fraudulent, the filer of
the unauthorized statement must pay the court costs and expenses of the person who brought the
action.

If a court determines that the financing statement should be reinstated, it must notify the Secretary and
the Secretary must reinstate the filing, and indicate that it is effective from the initial filing date. If a
financing statement that is reinstated would have lapsed during the period of termination, the secured
party may, within 30 days after the filing is reinstated, file a continuation statement retroactive to the
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day the filing would have lapsed. However, if, during the time that the financing statement is
terminated, someone purchases the collateral based in reasonable reliance on the absence of the
statement from the records, the reinstatement or continuation statement is not retroactive against that
person.”’

If a correction statement is filed with the Secretary claiming that a previously filed record was wrongfully
filed, the Secretary must determine whether it was wrongfully filed. The Secretary may require the
person who filed the correction statement or the secured party to provide any relevant additional
information. If the Secretary finds that the record was wrongfully filed, the Secretary must terminate
the record, and notify the secured party.®

Montana
If the filing office receives a complaint that a filed lien is improper or fraudulent, the filing office may
remove the filing from the existing records after giving both parties notice and an opportunity to
respond.*

North Carolina

When a person files a correction statement alleging that a previously filed record was wrongfully filed
and should have been rejected, the Secretary of State must determine whether must determine
whether the assertions are correct. In order to make this determination, the Secretary of State may
require the person filing the correction statement and the secured party to provide any additional
relevant information requested by the Secretary of State. If the Secretary of State finds that the record
was wrongfully filed and should have been rejected, the Secretary of State must cancel the record and it
will be void and have no effect.*

Oregon

If a filing of encumbrance has been made against a federal or state official or employee based on the
performance or nonperformance of their duties, a sworn notice may be given to the office which shall
clear title to the property. An expedited show cause order for judicial relief may be filed and shall result
in the invalid encumbrance being stricken from the record.

Pennsylvania

Department of State may conduct an administrative hearing to determine if a financing statement was
fraudulently filed. A financing statement is fraudulent if no rational basis exists entitling the person to
file the financing statement, and it appears that the person filed the initial financing statement with the
intent to annoy, harass, or harm the debtor. If the Department determines that the financing statement
is fraudulent, and no appeal is filed, the Department must file a correction statement indicating that the
financing statement was found to be fraudulent and may be ineffective. If the decision is appealed and
the court affirms the decision, the correction statement must indicate this.*
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West Virginia

The Secretary of State may commence administrative proceedings to remove a financing statement
from the records if the Secretary determines that an individual debtor and an individual secured party
appear to be the same individual, the individual debtor claims to be a transmitting utility without
supporting documentation, or a financing statement naming a public official or employee as a debtor is
fraudulent. A financing statement is considered fraudulent if it was unauthorized, and submitted for the
purpose of harassment, intimidation, or fraudulent intent of the alleged debtor.

The Secretary must publish notice of the administrative review in the state register. If the Secretary
determines that the filing of the financing statement was fraudulent, the filing party will be responsible
for all costs incurred by the Secretary in reaching a final determination, including reimbursement for all
costs of the hearing. If the Secretary of State's review, or a subsequent appeal of the Secretary of
State’s decision, determines that a filing is not fraudulent, the Secretary may award costs and expenses,
including attorney’s fees, to the prevailing party.

Pending the outcome of any appeal, the financing statement may not be removed from the records of

the Secretary, but must be identified in the records as having been adjudicated to be fraudulent, subject
to a pending appeal.*?
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Appendix lll: State Post-Filing Expedited Judicial Relief

Colorado

Any person who believes a spurious lien or document has been filed against the person’s property may
seek a court order declaring the lien invalid. The person who filed the document will have up to 20 days
to appear before the court and show cause why the document should not be declared invalid. If the
person fails to appear, the lien will be declared invalid and released. If, following a hearing, the court
finds that the document is spurious, it must issue an order releasing the spurious document, and it must
award costs, including attorney’s fees, to the person who brought the action.®

California

A public officer or employee whose property is subject to a false lien or other encumbrance may petition
the court for an order directing the person claiming the lien or encumbrance to appear before the court
at a hearing and show cause why the lien or encumbrance should not be stricken. The hearing date
must allow adequate time for notice. If the court finds that the lien or encumbrance is false, it may
issue an order striking and releasing the lien or encumbrance and may award costs and reasonable
attorney fees to the petitioner.”*

Kansas

A person named as the debtor on a lien the person believes to be fraudulent may file a motion for
expedited judicial review of the status of the lien. A lien is considered fraudulent if the person named as
debtor did not consent to the lien. No filing fee is required for the motion. The court may issue a
finding based solely on the documentation submitted with the motion, and without notice of any kind.
The court must send a copy of its findings to each party within 7 days after the findings are issued. The
court’s findings may include an order setting aside the lien and directing the filing office to nullify the
lien. In the case of documents filled under the UCC, the order will act as a termination statement.*

Maine

A person named as the debtor on a UCC financing statement the person believes to be fraudulent may
file a motion for expedited judicial review to determine the authorization of the filing. No fee is
required to file the motion. The purported secured party must be given 20 day notice of the court’s
review. The court’s finding may be based solely on a review of the documentation submitted by the
parties. The court must send a copy of its findings to each party within 7 days after the findings are
issued. If the court finds that the financing statement is in fact unauthorized, it must order the filing
officer to remove the filing from the records, effective at the expiration of the time period for appeal of
the decision, or upon the decision being affirmed following an appeal. If the secured party appeals the
court’s decision, it must give notice of the appeal to the filing office.

Minnesota
A person who has reason to believe that a UCC financing statement is fraudulent may file a motion for
judicial review of the effectiveness of the financing statement. No fee is required for filing the motion.
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A UCC financing statement is fraudulent if it is filed without the authorization of the person named as
the debtor. A copy of the motion must be mailed to the person indicated as the secured party on the
financing statement, along with a form for responding to the motion and the relevant section of law.

The person named as secured party has 20 days to respond to the motion and request a hearing. If a
hearing is requested, the court must hold the hearing within five days. If a hearing is not requested by
the 20" day, the court must conduct a review of the motion within five days after the 20 day period
expires, and its findings may be based solely on a review of the documentation included with the
motion. The court must send each party a copy of its finding within 7 days of its decision. The court
may find that the financing statement was unauthorized and not legally valid, and may also order the
filing office to remove the financing statement from the records. The person who brought the motion
must file a copy of the court’s findings with the filing office. No filing fee is required. The court may
award the prevailing party all costs related to the review, including filing fees, attorney fees, and
administrative costs.*®

Oregon
If an invalid encumbrance has been filed, an expedited show cause order for judicial relief may be filed
and shall result in the invalid encumbrance being stricken from the record.

Texas

A person named as the debtor on a document purporting to claim a lien believes that the document is
false; the person may file a motion with the court for judicial review. The court’s review may be made
ex parte without delay or notice of any kind, and the court’s findings may be based solely on a review of
the documentation attached to the motion. No filing fee is required. A copy of the finding must be sent
to each party within 7 days of the court’s decision.” If the lien that is the subject of the court’s findings
is one that is filed with the Secretary of State, any person may file a copy of the court’s findings with the
Secretary of State. The Secretary of State must file the findings with the records pertaining to the
original document.*®
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Appendix IV: State Criminal and Civil Penalties

Arkansas

It is a crime to file a fraudulent financing statement with the purpose to defraud or harass a person. A
first offense is a misdemeanor, and subsequent offense is a felony. Arkansas also provides civil penalties
that include damages, courts costs, attorney’s fees, and related expenses. A person may also seek

injunctive relief.*”’

California

No person may knowingly file a false lien or other encumbrance against a public officer or employee
with the intent to harass or hinder the person in discharging his/her official duties. Any person who
violates this provision is liable for civil damages.™

Georgia

It is unlawful for a person to knowingly file a false lien or encumbrance in a public record or private
record that is generally available to the public against the real or personal property of a public officer or
employee on account of the performance of the officer or employee's official duties, knowing or having
reason to know that such lien or encumbrance is false or contains a materially false, fictitious, or
fraudulent statement or representation. Any person who violates this provision is guilty of a felony and,
upon conviction, shall be punished by imprisonment of not less than one nor more than ten years, a fine
not to exceed $10,000, or both.>*

lllinois

No person shall cause to be communicated to the filing office for filing a false record the person knows
or reasonably should know is not authorized, is not related to a valid transaction, lien, or court
judgment, and is filed with the intent to harass or defraud the person identified as the debtor in the
record or any other person. A violation of this provision is a misdemeanor for a first offense, and a
felony for a second or subsequent offense.

A person who violates this provision is also liable in a civil action for damages, attorney’s fees, court
costs, and other related expenses.

Kansas

A person aggrieved by a fraudulent lien may bring an action for civil penalties and injunction against the
person who filed the unauthorized lien. Potential civil penalties include damages, court costs, and
attorney’s fees. A court may also issue an injunction preventing the defendant from filing any future
liens without authorization of the court.”

Maine
Criminal and civil penalties apply against those who file an unauthorized financing statement with the
intent to harass, hinder, or defraud the person named as the debtor. Potential civil penalties include
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damages, court costs, attorney’s fees, and related expenses. A person impacted by the unauthorized
financing statement, or the attorney general, may bring an action to recover damages or seek an
injunction.53

Michigan

Knowingly or intentionally filing a false or fraudulent financing statement with the office of the Secretary
of State is a felony. If the person is convicted of the violation, the court may find that the financing
statement is ineffective and may order the office of the Secretary of State to terminate the financing
statement and may order restitution.

A debtor named in a false or fraudulent financing statement may file an action against the person that
filed the financing statement seeking relief or damages, including, an order declaring the financing
statement ineffective and ordering the office of the secretary of state to terminate the financing
statement, and attorney fees.”

Minnesota

Civil and criminal penalties apply against a person who knowingly files a financing statement that is not
related to a valid lien or security agreement, or is for an improper purpose, including harassing,
hindering, or defrauding any person. Filing a fraudulent financing statement is a gross misdemeanor,

>> Potential civil penalties include

unless it is intended to harass any person, in which case it is a felony.
damages, court costs, attorney’s fees, and related expenses. A person impacted by the unauthorized
financing statement, the attorney general, or the county or city attorney, may bring an action to recover

damages or seek an injunction.>®

Montana
A person adversely affected by a fraudulent lien may recover damages from the person responsible for
filing the lien.”’

New Hampshire

A person who files a fraudulent financing statement is liable for damages, court costs, and attorney’s
fees. A financing statement is fraudulent if it is not authorized, contains a material false statement, or is
groundless. An owner of property covered by a fraudulent financing statement may file suit in court to
have the fraudulent financing statement released or cancelled.”®

North Dakota

Criminal and civil penalties apply against a person who knowingly files a financing statement that the
person knows is not authorized by the individual named as the debtor, and was filed with the intent to
harass, hinder, or defraud any person. A first offense is a misdemeanor, and after two or more
violations it becomes a felony. Potential civil penalties include damages, court costs, attorney’s fees;
and related expenses. A person impacted by the unauthorized financing statement, the attorney
general, state’s attorney, or municipal attorney may bring an action to recover civil damages or seek an
injunction.59
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South Carolina

It is a felony to knowingly or intentionally file a false of fraudulent financing statement for the purpose
of hindering, harassing, or wrongfully interfering with another person. If a person is convicted of
violating this provision, the court may find that the financing statement is ineffective, may order the
filing office to terminate or purge the financing statement, and may order restitution to an aggrieved

party.

A person named as a debtor in a false or fraudulent financing statement may file an action against the
person who filed the document seeking relief or damages, including an order declaring the financing
statement ineffective, ordering the filing office to terminate or purge the financing statement, and
awarding reasonable attorney fees.*

Texas

A person may not intentionally or knowingly file a UCC financing statement that contains a material false
statement or is groundless. A person who files a fraudulent financing statement is liable for damages,
court costs, and attorney’s fees. An owner of property covered by a fraudulent financing statement may
also request release of the fraudulent statement.®* An offense of this law is a misdemeanor, unless the
fraudulent financing statement is filed with the intent to harass or defraud, in which case it is a felony.*

Civil penalties apply against a person who files a fraudulent lien or claim against real or personal
property with the intent to cause another person financial injury, mental anguish, or emotional distress.
Potential penalties include damages, court costs, and attorney’s fees. Civil penalties also apply against
any inmate who files a financing statement, or any person who files a financing statement on an
inmate’s behalf, unless the financing statement is accompanied by a statement indicating that the
document is being filed by an inmate, or by a person on the inmate’s behalf. A person impacted by a
fraudulent lien, the attorney general, or a district, county, or municipal attorney may bring an action to
recover damages or seek an injunction.®

Utah

A person is guilty of the crime of wrongful lien if that person knowingly makes, utters, records, or files a
lien having no objectively reasonable basis to believe he has a present and lawful property interest in
the property or a claim on the assets. A violation is a third degree felony unless the person has been
previously convicted of this offense, in which case the violation is a second degree felony.**

West Virginia

A person who files a fraudulent financing statement may be subject to a civil penalty of up to five
hundred dollars per filing.%®
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% Mich. Comp. Laws § 440.9520 (2012).

d. § 9501(4), (5); also see Michigan Secretary of State, Secretary of State Takes Action to Prevent UCC Fraud <www.michigan.
gov/s0s/0,4670,7-127-1640 9150-117815--,00.html> (May 11, 2005).

%8 Mont. Code. Ann. §30-9A-420(1) (2012).

?® Neb. Rev. Stat. § 9-516(8) (2012).

% N.D. Admin. Code 72-01-02-06 (2012).

31 N.C. Gen. Stat. § 29-516(8) (2012).

*2 Ohio Rev. Code Ann. § 111.24(A), (B) (2012).

33 Or. Rev. Stat. Ann. § 79.0516(2)(h) (2012).
**1d. § 0520(5).

*5.C. Code Ann. § 36-9-516(b)(8), (9) (2012).
% Tex. Govt. Code. Ann. § 405.022 (2012).

%7 Mich. Comp. Laws § 440.9501a.

*% 1d. § 9520.

* Mont. Code. Ann. §30-9A-420(1).

“ N.C. Gen. Stat. § 29-518 (2012).

*! 13 Pa. Consol. Stat. Ann. § 9518 (2012).

2 W. Va. Code § 46-9-516(e) (2012).

* Colo. Rev. Stat. § 204.

* Cal. Code. Civ. Proc. §§ 765.010, 030.
* Kan. Stat. Ann. § 58-4301(2012).

*® Minn. Stat. § 545.05 (2012).

*’ Tex. Govt. Code Ann. § 51.903.

*8 1d. § 905; also see Texas Attorney General, Wiping Out Fraudulent Liens <www.oag.state.tx.us/alerts/alerts view.php?id=114

. &type=3> (Sept. 1, 2005) (describing procedures available for removing fraudulent liens).
* Ark. Code Ann. § 5-37-215 (LEXIS L. Publg. 2012).
*® cal. Govt. Code Ann. § 6223.

*1 2012 Ga. Laws. Act 582
*2 Kan. Stat. Ann. § 58-4302(2012)
*3 Title 5, Me. Rev. Stat. Ann. § 90-E (2012).

** Mich. Comp. Laws § 440.9501(6), (7).
> Minn. Stat. § 609.7475.

*® Minn. Stat. § 604.17.

>’ Mont. Code. Ann. §30-9A-420(2).
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http://www.legislature.idaho.gov/idstat/Title28/T28CH9SECT28-9-516A.htm
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=081000050HArt%2E+9+Pt%2E+5+Sub%2E+1&ActID=2301&ChapterID=66&SeqStart=66000000&SeqEnd=67900000
http://www.ilga.gov/legislation/BillStatus.asp?DocNum=5190&GAID=11&DocTypeID=HB&LegId=65324&SessionID=84&GA=97
http://www.legislature.mi.gov/(S(sxpyfi550jk31hf4l3qksx55))/mileg.aspx?page=getObject&objectName=mcl-440-9520
http://www.legislature.mi.gov/(S(rrf0ix55dcvhvh2gpccogoik))/mileg.aspx?page=getobject&objectname=mcl-440-9501&query=on
http://www.michigan.gov/sos/0,4670,7-127-1640_9150-117815--,00.html
http://www.michigan.gov/sos/0,4670,7-127-1640_9150-117815--,00.html
http://data.opi.mt.gov/bills/mca/30/9A/30-9A-420.htm
http://nebraskalegislature.gov/laws/ucc.php?code=9-516
http://www.legis.nd.gov/information/acdata/pdf/72-01-02.pdf
http://www.ncleg.net/EnactedLegislation/Statutes/HTML/BySection/Chapter_25/GS_25-9-516.html
http://codes.ohio.gov/orc/111.24
http://www.leg.state.or.us/ors/079.html
http://www.scstatehouse.gov/code/t36c009.php
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.405.htm#405.022
http://www.legislature.mi.gov/(S(xfzqvc3sowelq345ka1khb45))/mileg.aspx?page=getObject&objectName=mcl-440-9501a
http://www.legislature.mi.gov/(S(3pamd12j2xrxccazrw0bpu55))/mileg.aspx?page=getObject&objectName=mcl-440-9520
http://data.opi.mt.gov/bills/mca/30/9A/30-9A-420.htm
http://www.ncleg.net/EnactedLegislation/Statutes/HTML/BySection/Chapter_25/GS_25-9-518.html
http://weblinks.westlaw.com/result/default.aspx?cite=UUID%28N0F869FD034%2D2B11DA8A989%2DF4EECDB8638%29&db=1000262&findtype=VQ&fn=%5Ftop&pbc=DA010192&rlt=CLID%5FFQRLT3799713111744&rp=%2FSearch%2Fdefault%2Ewl&rs=WEBL12%2E01&service=Find&spa=pac%2D1000&sr=TC&vr=2%2E0
http://www.legis.state.wv.us/WVCODE/Code.cfm?chap=46&art=9#09
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=ccp&group=00001-01000&file=765.010-765.060
http://kslegislature.org/li/b2011_12/statute/058_000_0000_chapter/058_043_0000_article/058_043_0001_section/058_043_0001_k/
https://www.revisor.mn.gov/statutes/?id=545.05
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.51.htm#51.901
http://www.oag.state.tx.us/alerts/alerts_view.php?id=114&type=3
http://www.oag.state.tx.us/alerts/alerts_view.php?id=114&type=3
http://www.lexisnexis.com/hottopics/arcode/Default.asp
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=gov&group=06001-07000&file=6223
http://www.legis.ga.gov/Legislation/en-US/display/20112012/HB/997
http://kslegislature.org/li/b2011_12/statute/058_000_0000_chapter/058_043_0000_article/058_043_0002_section/058_043_0002_k/
http://www.mainelegislature.org/legis/statutes/5/title5sec90-E.html
http://www.legislature.mi.gov/(S(rrf0ix55dcvhvh2gpccogoik))/mileg.aspx?page=getobject&objectname=mcl-440-9501&query=on
https://www.revisor.mn.gov/statutes/?id=609.7475
https://www.revisor.mn.gov/statutes/?id=604.17

*% N.H. Rev. Stat. Ann. § 382-A:9-529 (2011).
*° N.D. Cent. Code § 41-10.

€0 5.C. Code Ann. § 36-9-501(c)(d).

®1 Tex. Bus. Com. Code Ann. § 9-5185 (2012).

®2 Tex. Penal Code Ann. § 37.101 (2012).

% Tex. Civ. Prac. And Remedies Code § 12.002, .003 (2012).

® Utah Code Ann. § 76-6-503.5 (2012).

8 W. Va. Code § 46-9-516(e).
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http://www.gencourt.state.nh.us/rsa/html/XXXIV-A/382-A/382-A-9-529.htm
http://www.legis.nd.gov/cencode/t41c10.pdf
http://www.statutes.legis.state.tx.us/Docs/BC/htm/BC.9.htm#9.5185
http://www.statutes.legis.state.tx.us/Docs/PE/htm/PE.37.htm
http://www.statutes.legis.state.tx.us/Docs/CP/htm/CP.12.htm
http://le.utah.gov/~code/TITLE76/htm/76_06_050305.htm

2011 Legislation-
status/bill#

9-102 Public
Organic Record

UCC Revised Article 9 Transition Matrix - 2012

9-102: Registered
Organization

9-316: Effect of

Change in
Governing Law

9-503: Name of Debtor and Secured

Party

9-516: Rejection
Reasons:

Organizational

Debtor
Information

9-518: Claim

Concerning
Inaccurate or

Wrongfully Filed

Record

9-521: UCC-1 and

UCC-3 Forms

9-801: Effective
Date

Alabama Pending Senate Bill 308 Uniform Uniform Uniform Individual Name: Alternative B Uniform Uniform No reference to 1-Jul-13
forms

Alaska

Arizona

Arkansas

California

Colorado Enacted House Bill 1262 Uniform Uniform Uniform Individual Name: Alternative B Uniform Uniform No reference to 1-Jul-13
forms

Connecticut Enacted House Bill 6274 Uniform Uniform Uniform Individual Name: Alternative B Uniform Uniform No reference to 1-Jul-13
forms

Delaware

District of Columbia Pending B19-0222 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only, no pics of
LICC forms

Florida Enacted House Bill 483 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms

Georgia

Hawaii Enacted House Bill 2162 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only

Pending Senate Bill 2444 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13

Reference to
placeholder text
only

Idaho Enacted Senate Bill 1307 Uniform Uniform Uniform Individual Name: Alternative A Uniform + Uniform Reference to 1-Jul-13

Assumed Name "Following Form"

but no pics vet

Illinois Pending Senate Bill 3764 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Reference to 1-Jul-13
official text only

Indiana Enacted House Bill 1321 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
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http://www.ctcorporation.com
http://www.ctcorporation.com
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-2.html
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-2.html
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-2.html
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-3.html
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-4.html
http://ctls.typepad.com/ct-lien-solutions/2011/01/unauthorized-ucc-filings-part-5-statutory-remedies-for-unauthorized-filings.html
http://ctls.typepad.com/ct-lien-solutions/2011/02/article-9-amendments-non-uniformity-could-create-risk-for-lenders.html
http://ctls.typepad.com/ct-lien-solutions/2010/07/ucc-article-9-amendment-series-1.html
http://legiscan.com/gaits/view/397738
http://www.leg.state.co.us/CLICS/CLICS2012A/csl.nsf/BillFoldersHouse?openFrameset
http://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=6274&which_year=2011
http://www.dccouncil.washington.dc.us/lims/legislation.aspx?LegNo=B19-0222&Description=UNIFORMCOMMERCIALCODEARTICLE9AMENDMENTSACTOF2011&ID=25992
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=47647
http://legiscan.com/gaits/view/373832
http://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=2444
http://legiscan.com/gaits/text/571876
http://www.ilga.gov/legislation/BillStatus.asp?DocNum=3764&GAID=11&DocTypeID=SB&SessionID=84&GA=97
http://www.in.gov/apps/lsa/session/billwatch/billinfo?year=2011&session=1&request=getBill&doctype=HB&docno=1321
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2011 Legislation- 9-102 Public 9-102: Registered 9-316: Effect of ~ 9-503: Name of Debtor and Secured 9-516: Rejection 9-518: Claim 9-521: UCC-1and  9-801: Effective
status/bill# Organic Record Organization Change in Party Reasons: Concerning UCC-3 Forms DEIE
Governing Law Organizational Inaccurate or
Debtor Wrongfully Filed
Information Record
Pending Senate Bill 341 Uniform Uniform Uniform Non-Uniform: (4) if the debtor is an Uniform Uniform Uniform: 1-Jul-13
individual, only if: Reference to
placeholder text
(A) it provides the individual name of only
the debtor; or
(B) it provides the surname and first
personal name of the debtor...
lowa Enacted House Bill 2321 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Pending Senate Bill 3147 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Kansas Enacted House Bill 2621 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Kentucky Enacted Senate Bill 97 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Reference to 1-Jul-13
official text only
Louisiana Enacted House Bill 369 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Maine
Maryland Enacted House Bill 713 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Reference to 1-Jul-13
official text only
Massachusetts Pending House Bill 25 Uniform Uniform Uniform Individual Name: Alternative A Non-Uniform: No JUniform Uniform: 1-Jul-13
changes made to 9 Reference to
516 organizational placeholder text
information only, no pics of
UCC forms
Michigan Enacted House Bill 5083 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No pic, but refers |1-Jul-13
to ULC & SOS
adoptions
Minnesota Pending House Bill 444 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Enacted Senate Bill 194 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Mississippi
Missouri
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www.ctcorporation.com
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http://www.in.gov/apps/lsa/session/billwatch/billinfo?year=2011&session=1&request=getBill&doctype=SB&docno=0341
http://legiscan.com/gaits/view/401160
http://coolice.legis.state.ia.us/Cool-ICE/default.asp?category=billinfo&service=billbook&GA=84&hbill=SSB3147
http://legiscan.com/gaits/view/387905
http://www.lrc.ky.gov/record/12RS/SB97.htm
http://legiscan.com/gaits/view/407985
http://mlis.state.md.us/2012rs/billfile/hb0713.htm
http://www.malegislature.gov/Bills/187/House/H00025
http://www.legislature.mi.gov/(S(dtbmjz55idxh0lvncqvke455))/mileg.aspx?page=BillStatus&objectname=2011-HB-5083
https://www.revisor.mn.gov/revisor/pages/search_status/status_detail.php?b=House&f=HF0444&ssn=0&y=2011
https://www.revisor.mn.gov/revisor/pages/search_status/status_detail.php?b=Senate&f=SF0194&ssn=0&y=2011
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2011 Legislation- 9-102 Public 9-102: Registered 9-316: Effect of ~ 9-503: Name of Debtor and Secured 9-516: Rejection 9-518: Claim 9-521: UCC-1and  9-801: Effective
status/bill# Organic Record Organization Change in Party Reasons: Concerning UCC-3 Forms DEIE
Governing Law Organizational Inaccurate or
Debtor Wrongfully Filed
Information Record
Montana
Nebraska Enacted Legislative Bill 90  |Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
Nevada Enacted Assembly Bill 109 |Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
New Hampshire Enacted Senate Bill 204 Uniform Uniform Uniform Individual Name: Alternative B Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
New Jersey
New Mexico
New York
North Carolina Pending House Bill 1068 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Images of forms 1-Jul-13
included
Pending Senate Bill 844 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Images of forms 1-Jul-13
included
North Dakota Enacted House Bill 1137 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No reference to 1-Jul-13
forms
Ohio Enacted Senate Bill 208 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
Oklahoma Pending House Bill 1833 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
Pending Senate Bill 609 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
Pending Senate Bill 1219 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform Uniform: 1-Jul-13
Reference to
placeholder text
only
Oregon Pending House Bill 4035 Uniform Uniform Uniform Individual Name: Alternative B Non-Uniform Uniform Refers to ALl, ULC ]1-Jul-13
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www.ctcorporation.com
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http://nebraskalegislature.gov/bills/view_bill.php?DocumentID=11856
https://nelis.leg.state.nv.us/76th2011/App#/76th2011/Bill/Overview/AB109
http://legiscan.com/gaits/view/348680
http://www.ncga.state.nc.us/gascripts/BillLookUp/BillLookUp.pl?Session=2011&BillID=H1068&votesToView=all
http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2011&BillID=s844
http://www.legis.nd.gov/assembly/62-2011/bill-actions/ba1137.html
http://legiscan.com/gaits/view/340183
http://www.oklegislature.gov/BillInfo.aspx?Bill=HB1833
http://www.oklegislature.gov/BillInfo.aspx?Bill=SB609
http://legiscan.com/gaits/view/369018
http://gov.oregonlive.com/bill/2012/HB4035/

Pennsylvania

2011 Legislation-
status/bill#

Pending

House Bill 2159

9-102 Public
Organic Record

Uniform

UCC Revised Article 9 Transition Matrix - 2012

9-102: Registered
Organization

Uniform

9-316: Effect of

Change in
Governing Law

Uniform

9-503: Name of Debtor and Secured

Individual Name

Party

: Alternative A

9-516: Rejection
Reasons:

Organizational

Debtor
Information

Uniform

9-518: Claim

Concerning
Inaccurate or

Wrongfully Filed

Record

Uniform

9-521: UCC-1 and

UCC-3 Forms

No reference to
forms

9-801: Effective
Date

1-Jul-13

Rhode Island

Enacted

House Bill 5573

Uniform

Uniform

Uniform

Individual Name

: Alternative A

Uniform

Uniform

Uniform:
Reference to
placeholder text
only

1-Jul-13

Enacted

Senate Bill 520

Uniform

Uniform

Uniform

Individual Name

: Alternative A

Uniform

Uniform

Uniform:
Reference to
placeholder text
only

1-Jul-13

South Carolina

South Dakota

Enacted

House Bill 1059

Uniform

Uniform

Uniform

Individual Name

: Alternative A

Uniform

Uniform

Placeholder forms,
No text

1-Jul-13

Tennessee

Pending

House Bill 3150

Uniform

Uniform

Uniform

Individual Name

: Alternative A

Uniform

Uniform

Reference, but no
form or
placeholder text

1-Jul-13

Enacted

Senate Bill 2931

Uniform

Uniform
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Uniform

Individual Name

: Alternative A

Uniform

Uniform

Reference, but no
form or
placeholder text

1-Jul-13
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http://legiscan.com/gaits/view/381765
http://legiscan.com/gaits/view/293597
http://legis.state.sd.us/sessions/2012/Bill.aspx?Bill=1059
http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB3150
http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=SB2931
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9-521: UCC-1 and
UCC-3 Forms

9-801: Effective
Date

9-316: Effect of

Change in
Governing Law

9-503: Name of Debtor and Secured
Party

9-518: Claim
Concerning
Inaccurate or

Wrongfully Filed
Record

9-516: Rejection
Reasons:

Organizational

9-102: Registered
Organization

2011 Legislation-
status/bill#

9-102 Public
Organic Record

Debtor
Information

Texas Enacted Senate Bill 782 Uniform Uniform Uniform Non-Uniform: Similar to Alternative A, [Non-Uniform: No JAmends form No reference to 1-Jul-13
but slightly amended. (4) subject to changes made to 9{name from forms
Subsection (g), if the debtor is an 516 organizational |"correction
individual to whom this state has information statement" to
issued a driver's license that has not "information
expired or to whom the agency of this statement"

state that issues driver's licenses has
issued, in lieu of a driver's license, a
personal identification card that has
not expired, only[,] if the financing
statement provides the [individual's]
name of the individual that is indicated
[shown] on the [individual's] driver's
license or personal identification card
[certificate issued by the individual's
state of residence];

(5) if the debtor is an individual to
whom Subdivision (4) does not apply,
only if the financing statement
provides the individual name of the
debtor or the surname and first
personal name of the debtor...
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9-316: Effect of = 9-503: Name of Debtor and Secured 9-516: Rejection

Change in Party Reasons:
Governing Law Organizational

9-521: UCC-1and  9-801: Effective
UCC-3 Forms Date

2011 Legislation-
status/bill#

9-102 Public
Organic Record

9-518: Claim

Concerning
Inaccurate or

9-102: Registered
Organization

Pending

House Bill 1617

Uniform

Uniform

Uniform

Non-Uniform: Similar to Alternative A,
but slightly amended. (4) subject to
Subsection (g), if the debtor is an
individual to whom this state has

Debtor
Information

Non-Uniform: No
changes made to 9
516 organizational
information

Wrongfully Filed
Record

Non-Uniform: Does
not allow a SP to
file

No reference to 1-Jul-13

forms

issued a driver's license that has not
expired or to whom the agency of this
state that issues driver's licenses has
issued, in lieu of a driver's license, a
personal identification card that has
not expired, only[,] if the financing
statement provides the [individual's]
name of the individual that is indicated
[shown] on the [individual's] driver's
license or personal identification card
[certificate issued by the individual's
state of residence];

(5) if the debtor is an individual to
whom Subdivision (4) does not apply,
only if the financing statement
provides the individual name of the
debtor or the surname and first
personal name of the debtor...

Utah
Vermont
Virginia

Uniform Individual Name: Alternative A Uniform Uniform Following form, 1-Jul-13

but no pics
Uniform:
Reference to
placeholder text

only
No form reference |1-Jul-13

Enacted Senate Bill 51 Uniform Uniform

Washington Enacted House Bill 1492 Uniform Uniform Uniform Individual Name: Alternative B Uniform Uniform 1-Jul-13

West Virginia Enacted House Bill 4251 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform

Pending Senate Bill 374 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No form reference J1-Jul-13
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http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1492
http://www.legis.state.wv.us/Bill_Status/bills_history.cfm?year=2012&sessiontype=rs&input=4251
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2011 Legislation- 9-102 Public 9-102: Registered 9-316: Effect of ~ 9-503: Name of Debtor and Secured 9-516: Rejection 9-518: Claim 9-521: UCC-1and  9-801: Effective
status/bill# Organic Record Organization Change in Party Reasons: Concerning UCC-3 Forms Date
Governing Law Organizational Inaccurate or
Debtor Wrongfully Filed
Information Record
Wisconsin Enacted Senate Bill 416 Uniform Uniform Uniform Individual Name: Alternative A Uniform Uniform No pics of form 1-Jul-13
text
Wyoming
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TWENTY QUESTIONS ABOUT AN INDIVIDUAL
DEBTOR’S NAME UNDER AMENDED ARTICLE 9
SECTION 9-503(A)(4) ALTERNATIVE A

RICHARD H. NOWKA~

ABSTRACT

This Article answers questions created by the financing statement re-
quirements for sufficiency of the name of an individual debtor under the
amendments to Uniform Commercial Code Article 9—Secured Transac-
tions. An individual debtor in a security interest transaction could be
known by various names: birth certificate name, driver’s license name,
passport name, or nickname. Revised Article 9 provides no guidance on
what name is the correct name of the debtor for entry on the financing
Statement, and a financing statement that does not provide the correct
name of the debtor does not perfect the security interest. To resolve this
problem, the Joint Review Committee for Article 9 considered possible
amendments to the individual debtor name requirements. Even the Joint
Review Committee struggled with the issue, finally adopting two alterna-
tives for sufficiency of the name of an individual debtor and asking states
to choose between them. The Uniform Law Commission and the American
Law Institute accepted the proposal and have offered the alternatives to
the states, along with other amendments to Article 9. The proposed effec-
tive date of the amendments to Article 9 is July 1, 2013.

To date, most states have adopted Alternative A to section 9-503(a)(4)
of amended Article 9. It is known as the “only if” rule. In accordance with
this rule, a financing statement is sufficient only if it provides the name of
the individual debtor as indicated on the debtor’s unexpired driver’s li-
cense. However, a secured party complying with section 9-503(a)(4) Al-
ternative A could still face many questions regarding the debtor’s name.
This Article asks and answers twenty such questions. The Article also
examines the statutory requirements of section 9-503(a)(4) Alternative A
and how a filed financing statement that does not satisfy those require-
ments could nevertheless remain effective.

* Professor of Law, University of Louisville, Louis D. Brandeis School of Law.
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INTRODUCTION

Brooks L. Dickerson, better known in his community as Louie Dicker-
son, borrowed money from two banks.' Each bank took a security interest
in Dickerson’s cattle.” The first secured party filed a financing statement
providing the debtor’s name as “Louie Dickerson.” The second secured
party filed a financing statement providing the debtor’s name as “Brooks
L. Dickerson.” Do both financing statements sufficiently provide the
name of the debtor? Cases such as this have presented problems for courts
trying to determine whether the financing statement complies with the
Article 9, section 9-502 requirement that the financing statement “provides
the name of the debtor.” The only direct guidance from Article 9 was that
the “financing statement sufficiently provides the name of the debtor ...
only if it provides the individual ... name of the debtor.”® Article 9 pro-
vides no explanation of the meaning of “individual name,”’ so a few juris-
dictions adopted their own legislation to answer that question.® This uncer-
tainty led the Article 9 Review Committee to include the matter on its list
of issues being considered by a drafting committee.’

; Peoples Bank v. Bryan Bros. Cattle Co., 504 F.3d 549, 551 (5th Cir. 2007).

1d.

> Id.

*1d. at 552.

> “Subject to subsection (b), a financing statement is sufficient only if it: (1) provides
the name of the debtor ....” U.C.C. § 9-502(a)(1) (2002) (The 2002 Official Text of the
U.C.C., better known as “Revised Article 9,” is the Official Text immediately preceding
the Amendments to Article 9, the 2010 Approved Amendments.); see also In re Kinderk-
necht, 308 B.R. 71, 72-73 (B.A.P. 10th Cir. 2004) (determining whether a nickname
satisfies the Article 9 requirement); /n re Jones, 2006 WL 3590097, at *1 (Bankr. D. Kan.
Dec. 7, 2006) (determining whether a “full name” is required to satisfy the Article 9
requirement); In re Stewart, 2006 WL 3193374, at *1 (Bankr. D. Kan. Nov. 1, 2006)
(determining whether any name other than the name on a birth certificate satisfies the
Article 9 requirement).

6 U.C.C. § 9-503(a)(4) (2002). One court noted that the caption for the debtor’s name
box in the initial financing statement form approved in section 9-521(a) provides, “Deb-
tor’s Exact Full Legal Name.” In re Erwin, 2003 WL 21513158, at *9 (Bankr. D. Kan.
June 27, 2003).

" See U.C.C. § 9-503.

¥ Tennessee and Texas amended their sections 9-503(a) to establish sufficiency of an
individual debtor’s name if the financing statement provides the name as indicated on a
driver’s license or identification card. TENN. CODE ANN. § 47-9-503(a) (2010); TEX. Bus.
& CoM. CODE ANN. § 9.503(a)(4) (West 2009).

’ U.C.C. Article 9 Review Comm., Statutory Modification Issues List, A.L.I 1, 1-2
(June 24, 2008), available at http://extranet.ali.org/directory/files/UCC9_IssuesList.pdf.
The Uniform Law Commissioners and the American Law Institute formed the Article 9



2012] TWENTY QUESTIONS 143

After two years of study, the Joint Review Committee for Article 9,
unable to agree on a single approach, recommended two alternatives for
amending the requirements for sufficiency of the name of an individual
debtor on a financing statement.'” Alternative A, labeled the “only if”
alternative, mandates that “[a] financing statement sufficiently provides
the name of the debtor ... if the debtor is an individual to whom this State
has issued a [driver’s license] that has not expired, only if the financing
statement provides the name of the individual which is indicated on the
[driver’s license].”!! Alternative B, labeled the “safe harbor” alternative,
states that:

A financing statement sufficiently provides the name of the debtor ... if
the debtor is an individual only if the financing statement: (A) ... pro-
vides the individual ... name of the debtor; (B) provides the surname
and first personal name of the debtor; or (C) ... provides the name of the
individual which is indicated on a [driver’s license] that this State has
issued to the individual and which has not expired.'”

The Reporter’s Note to section 9-503 discloses the committee’s strug-
gle with the issue:"?

Review Committee in 2008. NAT’L CONFERENCE OF COMM’RS ON UNIF. STATE LAWS,
DRAFT FOR APPROVAL AMENDMENTS TO UNIFORM COMMERCIAL CODE ARTICLE 9
(2010), at Reporter’s Prefatory Note 1, available at http://www.law.upenn.edu/bll
/archives/ulc/ucc9/2010am_draft.pdf [hereinafter ARTICLE 9 AMENDMENTS DRAFT FOR
APPROVAL].

' ARTICLE 9 AMENDMENTS DRAFT FOR APPROVAL, supra note 9, at Reporter’s Prefa-
tory Note 1. The note lists the many factors weighed by the committee in reaching its
decision. /d. The Uniform Law Commissioners and the American Law Institute formed
the Joint Review Committee after deciding to proceed with drafting amendments to
Article 9. Id.

"U.C.C. § 9-503(a)(4) (Alt. A) (Approved Amendments 2010). Alternatives A and B
place brackets around “driver’s license” to allow a state to replace that term with an
analogous term used by the state. See id. § 9-503 legis. n.3. If “this State” has not issued
an unexpired driver’s license, Alternative A requires the “individual name of the debtor
or the surname and first personal name of the debtor.” Id. § 9-503(a)(5).

"2 Id. § 9-503(a)(4) (Alt. B).

"> ARTICLE 9 AMENDMENTS DRAFT FOR APPROVAL, supra note 9, at Reporter’s Prefa-
tory Note 2.
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The provisions governing the name required to be provided with re-
spect to a debtor who is an individual were the most contentious and
perhaps the most difficult issues addressed by the Joint Review Com-
mittee. Recognizing the diversity of views, the Joint Review Commit-
tee recoglmends that each State be asked to choose between two alter-
natives.

The American Law Institute and the Uniform Law Commissioners ap-
proved section 9-503 with the alternatives and have offered the Article 9
amendments to the states for adoption."

Section 9-503(a)(4) Alternative B raises few questions regarding its
operation. Because one of the Alternative B options is identical to the
individual name requirement of pre-amendment Revised Article 9,'° filers
and searchers will have familiarity with the requirement, regardless of the
problems it created previously. The other safe harbors of Alternative B
give filers two additional opportunities to provide a sufficient name on the
financing statement.'” A secured creditor that acts with due diligence
should have little trouble satisfying the debtor’s name requirement of
Alternative B because any of three options is sufficient.'®

Section 9-503(a)(4) Alternative A, with its driver’s-license-only suffi-
ciency requirement, raises many questions concerning its operation. For
example: What if the debtor has multiple driver’s licenses? What happens
when the license expires? What happens when the debtor changes her
name? What happens when the debtor moves to another state? The an-
swers to those questions are important because the majority of jurisdic-
tions adopting the Article 9 amendments also adopt Alternative A." This

“1d.

'> The amendments specify an effective date of July 1, 2013. U.C.C. § 9-801 (Ap-
proved Amendments 2010).

'® The “financing statement sufficiently provides the name of the debtor ... only if it
provides the individual ... name of the debtor ....” U.C.C. § 9-503(a)(4)(A) (2002).

1; U.C.C. § 9-503(a)(4) (Alt. B) (Approved Amendments 2010).

1d.

' Of the nine jurisdictions that have enacted the Article 9 amendments to date, seven
chose Alternative A: Indiana, H.B. 1321, 117th Gen. Assemb., Reg. Sess. (Ind. 2011);
Minnesota, S.F. 194, 87th Legis. Sess., Reg. Sess. (Minn. 2011); Nebraska, L.B. 90, 102d
Legis. Sess. (Neb. 2011); Nevada, A.B. 109, 76th Reg. Sess. (Nev. 2011); North Dakota,
H.B. 1137, 62d Leg. Assemb. (N.D. 2011); Rhode Island, H.B. 5573, Jan. Sess. (R.L.
2011); and Texas, S.B. 782, 82d Leg. (Tex. 2011). Connecticut and Washington enacted
Alternative B. H.B. 6274, 2011 Sess. (Ct. 2011); H.B. 1492, 62d Leg., Reg. Sess. (Wash.
2011). There is debate about which is the better alternative. See, e.g., Harry C. Sigman,
Improvements (?) to the UCC Article 9 Filing System, 46 GONZ. L. REV. 457, 459 (2010-
11) (supporting Alternative B); American Bankers Association UCC Article 9 Working
Group, Section 9-503. Name of Debtor and Secured Party Position Paper (Mar. 17,
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Article asks and answers questions pertaining to satisfying the financing
statement requirements for the name of an individual debtor under section
9-503(a)(4) Alternative A.

Part I of this Article examines the debtor’s name requirements of sec-
tions 9-503(a)(4) and (a)(5), Alternative A. Part II explains the Article 9
sections that can save a financing statement that does not satisfy those
requirements. Part III answers twenty questions that relate to complying
with the debtor’s name requirements under Alternative A.

I. SECTION 9-503(A)(4) ALTERNATIVE A

Section 9-503(a)(4) Alternative A establishes the rule for sufficiency
of the name of an individual debtor for a financing statement.”’ If the ju-
risdiction governing perfection (“this State”) has issued a driver’s license
that has not expired, a financing statement is sufficient as to the name of
the debtor only if it provides the name of the individual as it is indicated
on the driver’s license.”' The section creates a straightforward test—if this
State has issued an unexpired driver’s license, a financing statement must
provide the name indicated on the license.? It is the only name that allows
a financing statement to be sufficient.”

In some states, the agency that issues a driver’s license also can issue
an identification card to an individual who does not hold a driver’s li-
cense.”* The legislative note to section 9-503 advises those states to re-
place “driver’s license” in subsection (a)(4) with an appropriate term that

2011), http://www.aba.com/aba/documents/GeneralCounsel/UniformLaws/Article9Positi
onPaper03172011.pdf (supporting Alternative A); Letter from Patrick M. Costell, Com-
mittee Co-Chair, Uniform Commercial Code Committee of the Business Law Section of
the State Bar of California, to Uniform Law Commission and Article 9 Review Commit-
tee, Re: Possible Amendments to Uniform Commercial Code Article 9 Individual Debtor
Name Provisions (July 9, 2009), available at http://www.law.upenn.edu/bll/ar
chives/ulc/ucc9/letter 2009july9.pdf (supporting Alternative B); Barkley Clark, Four
Reasons to Adopt Alternative A for Individual Debtor Names, AMERICAN BANKERS
ASSOCIATION (Mar. 18, 2011), http://www.aba.com/aba/documents/GeneralCounsel/Uni
formLaws/UCC9FourReasons03182011.pdf (supporting Alternative A).

P U.C.C. § 9-503(a)(4) (Alt. A) (Approved Amendments 2010).

2! The drafters recognized that not all states will use the term “driver’s license” to de-
note the license that authorizes an individual to operate a motor vehicle. Id. § 9-503 legis.
n.3. For example, a state may use “operator’s license.” Such states should insert the
applicable term in section 9-503(a)(4).

2 Id. § 9-503(a)(4) (Alt. A).

> Id.

* See, e.g., Adult ID Card, VIRGINIA DEPARTMENT OF MOTOR VEHICLES, http://www
.dmv.state.va.us/webdoc/citizen/id/adult_id.asp (last visited Jan. 31, 2012).
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covers both documents.” In a state whose section 9-503(a)(4) includes
“driver’s license or identification card,” a financing statement is sufficient
if it provides the name indicated on an identification card when the state
has not issued a driver’s license.”® The Legislative Note limits this option
to states where “an individual may hold either a driver’s license or an
identification card but not both.”*’

“This State” in subsection (a)(4) is the state whose Article 9 governs
perfection of the security interest determined under sections 9-301 and
9-307.%* The general rule of section 9-301 is that the law of the jurisdiction
where the debtor is located governs perfection.” Section 9-307(b)(1) pro-
vides that an individual debtor is located at the individual’s principal resi-
dence.”® For example, if an individual debtor resides in Iowa, Iowa’s Ar-
ticle 9 governs perfection of a security interest created by the debtor.

Secured parties must be cognizant of the order in which the driver’s li-
cense or identification card lists the debtor’s names. The first name listed
on the license could be the debtor’s surname or the debtor’s first personal
name. For example, a driver’s license that provides “John, Elton” could be
indicating “John” as the surname or the first personal name.’' The secured
party must provide the name of the debtor as indicated on the license in
the correct boxes on the financing statement: “Individual’s Surname”;
“First Personal Name”; and “Additional Name(s)/Initial(s).”** Note that if

» U.C.C. § 9-503 legis. n.3. Of the seven states that have enacted section 9-503(a)(4),
Alternative A, only Nebraska did not include an identification card as a means for deter-
mining the debtor’s name. L.B. 90, 102d Legis. Sess. (Neb. 2011). For a list of states
enacting Alternative A, see supra note 19.

% See, e.g., IND. CODE § 26-1-9.1-503, Version b.

TU.C.C. § 9-503 legis. n.3.

2B 1d. § 9-301(1); id. § 9-307(b). The first question a party should answer for any secu-
rity interest is: “Which jurisdiction’s Article 9 governs the security interest?”

% “Except as otherwise provided in this section, while a debtor is located in a jurisdic-
tion, the local law of that jurisdiction governs perfection, the effect of perfection or non-
perfection, and the priority of a security interest in collateral.” Id. § 9-301(1).

% Id. § 9-307(b)(1). The amendments to Article 9 amend only section 9-307(f), the
location of a registered organization organized under federal law. Id. § 9-307(f)(2).

3 Determining the surname and first personal name can be complicated for names
from international cultures. See Corona Fruits & Veggies, Inc., v. Frozsun Foods, Inc., 48
Cal. Rptr. 3d 868, 870—71 (Ca. Ct. App. 20006) (rejecting Latin American naming conven-
tions as controlling under a U.S. law); All Bus. Corp. v. Choi, 634 S.E.2d 400, 401 (Ga.
Ct. App. 2006) (highlighting the difficulty in determining the surname of “Sang Woo
Gu”).

32 See U.C.C. § 9-503 cmt. 2d. The “Debtor’s Name,” box 2b, has spaces for the “In-
dividual’s Surname” and “First Personal Name,” and “Additional Name(s)/Initial(s).” See
UCC Financing Statement (Form UCCI), INT’L ASS’N OF COMMERCIAL ADM’RS, http://
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a driver’s license does not provide a debtor’s additional name or initial, no
such name is required or necessary.>>

Not every state will have issued either a driver’s license or an identifi-
cation card to an individual debtor, regardless of whether “this State” has
laws authorizing an individual to obtain a driver’s license or identification
card. An individual may decide to have neither form of identification. For
example, an individual could use a government-issued passport for identi-
fication in lieu of a driver’s license or identification card. In those situa-
tions, section 9-503(a)(4) cannot apply because the state has not issued the
requisite document.”* Section 9-503(a)(5) applies when subsection (a)(4)
does not.>> Subsection (a)(5) establishes another “only if” rule.*® A financ-
ing statement is sufficient as to the name of the debtor “only if the financ-
ing statement provides the individual name of the debtor” or the “surname
and first personal name of the debtor.””’ Use of either name sufficiently
indicates the name of the debtor.”®

The “individual name of the debtor” option is identical to the name re-
quirement of pre-amendment section 9-503(a)(4)(A).>> Thus, the same
difficulties a secured party encountered previously in determining the
“individual name” of a debtor will continue into amended Article 9.*
Nevertheless, a financing statement sufficiently provides the name of the
debtor if it indicates the individual name of the debtor.*!

In addition, the amendments provide a new option—the “surname and
first personal name of the debtor.”** No middle name or middle initial is
required or necessary.* In theory, determining the debtor’s surname, also
known as an individual’s last name or family name, should not be diffi-
cult. The secured party can simply ask the debtor her name or, as a safer
option, determine the name by requiring that the debtor furnish mail ad-
dressed to the debtor or a copy of the debtor’s tax return. Determining the
first name of the debtor might be more difficult. This requirement be-

www.iaca.org/downloads/forms/uccl.pdf (last visited Jan. 31, 2012) [hereinafter Form
UCC-1].

B U.C.C. § 9-503(b) (Alt. A).

*Id. § 9-503(a)(4) (AlL. A).

3 1d. § 9-503(a)(5) (Alt. A).

1d.

1.

3 1d.

¥ U.C.C. § 9-503(a)(4)(A) (2002).

40 See cases cited supra note 5.

2 U.C.C. § 9-503(a)(5) (Alt. A) (Approved Amendments 2010).

vl
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comes tangled in the web of nickname versus actual name. What is the
“first personal name” of “Michael” who uses the name “Mike”? For most
courts it is “Michael,” but he may respond “Mike” when asked.**

The problems arising in determining an individual debtor’s name by
using either the individual name or surname and first personal name likely
contributed to the drafters’ decision to adopt the debtor’s driver’s license
name as the first-tier requirement of section 9-503(a)(4) Alternative AP
Although mandating use of the driver’s license name does not solve all
problems, it does provide a means for determining the name of an individ-
ual debtor that a secured party can use easily and which most debtors will
be able to supply.

II. EFFECTIVENESS OF A FINANCING STATEMENT THAT PROVIDES AN
INCORRECT NAME OF THE DEBTOR

The apparent goal of the financing statement name requirements is that
the secured party strictly complies. Evidence of that is seen in the Article 9
sections pertaining to financing statements: a financing statement that does
not satisfy the name requirements of Article 9 is not effective.*® Neverthe-
less, a financing statement that fails to provide the correct name of the
debtor is not completely without effect. Article 9 includes two sections
that validate, in some instances, a financing statement that provides an
incorrect name.*’ Those sections are not, however, a panacea for an insuf-

* See In re Larsen, 2010 WL 909138, at *1 (Bankr. S.D. Iowa Mar. 10, 2010) (ana-
lyzing security agreement by a Michael D. Larsen with listed name of “Mike Larsen”); In
re Borden, 353 B.R. 886, 887 (Bankr. D. Neb. 2006) (analyzing security agreement by a
Michael Borden with listed name of “Mike Borden™); In re Berry, 2006 WL 2795507
(Bankr. D. Kan. Sept 26, 2006) (analyzing security agreement by a Michael R. Berry, Jr.
with listed name of “Mike R. Berry, Jr.””); In re Erwin, 2003 WL 21513158 (Bankr. D.
Kan. June 27, 2003) (analyzing security agreement by a Michael A. Erwin with listed
name of “Mike Erwin”).

*> American Bankers Association UCC Article 9 Working Group, supra note 19 (sup-
porting Alternative A); Clark, supra note 19 (supporting Alternative A).

* See U.C.C. § 9-310(a) (2002) (“Except as otherwise provided ... a financing state-
ment must be filed to perfect all security interests ....” ); U.C.C. § 9-502(a) (Approved
Amendments 2010) (“[A] financing statement is sufficient only if it ... provides the name
of the debtor ....”); id. § 9-506(b) (“[A] financing statement that fails sufficiently to
provide the name of the debtor in accordance with section 9-503(a) is seriously mislead-
ing.”).

" Id. § 9-506(c) (validating a financing statement that incorrectly provides the deb-
tor’s name); id. § 9-507(c) (a filed financing statement remains effective after name it
provides becomes seriously misleading).
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ficient financing statement. A secured party must be diligent in satisfying
the debtor’s name requirements.

A. Section 9-506(c)—A Search Discloses the Financing Statement

Section 9-506(c) provides relief for some financing statements that do
not satisfy the name requirements of section 9-503(a).”* Unfortunately, it
provides a cure in limited situations only.*” Initially, section 9-506(b)
adopts a severe rule that a financing statement is seriously misleading if it
fails to provide the name of the debtor as required by section 9-503(a).”® A
financing statement that is seriously misleading is not effective to perfect a
security interest.”! However, section 9-506(c) is an exception to the rule of
section 9-506(b),”> which lessens the severity of section 9-506(b) by, in
some cases, transforming a financing statement that is seriously mislead-
ing into one that is not seriously misleading,’ provided certain criteria are
fulfilled.

The rule of section 9-506(c) is simple, but lacking in detail. A filed fi-
nancing statement that does not satisfy the debtor’s name requirement
nevertheless is not seriously misleading if a search under the correct name
of the debtor, using the standard search logic of the filing office, would
disclose the financing statement.”® Simple enough—the financing state-
ment is not seriously misleading if the search discloses it regardless of the
fact that it does not sufficiently provide the debtor’s name.”>

But what is “standard search logic”? Although Article 9 offers no de-
tail on its meaning, the International Association of Commercial Adminis-
trators (IACA) has promulgated model rules for standard search logic.”
Basically, standard search logic is the search methodology that a filing
office applies when it conducts a search of its filing records for financing

®Id. § 9-506(c).

Y.

%0 “Except as otherwise provided in subsection (c), a financing statement that fails
sufficiently to provide the name of the debtor in accordance with Section 9-503(a) is
seriously misleading.” U.C.C. § 9-506(b).

3! See supra note 46.

2U.C.C. § 9-506(c).

>1d.

> Id. The search is performed in the records of the office where the financing state-
ment is filed. /d.

> d.

%6 See INT’L ASS’N OF COMMERCIAL ADM’RS (IACA), UNIFORM COMMERCIAL CODE,
ARTICLE 9; MODEL ADMINISTRATIVE RULES §§ 100-505 (2010), available at http://
www.iaca.org/downloads/2010Conference/STS/v14-2010_Model Administrative Rules.
pdf [hereinafter IACA MODEL RULES].
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statements filed against a debtor.”’ Search methodology rules cover as-
pects of the debtor’s name such as punctuation, upper and lower case
letters, accent marks, abbreviations, and number of matches returned.’®
Searches conducted by filing offices that implement and apply standard
search logic produce uniform results because human judgment is not a
factor in the search.” States can adopt the IACA rules or create rules of
their own.®

To illustrate section 9-506(c), assume the debtor’s correct name under
section 9-503(a)(4) Alternative A is “Michael R. Borden.”®" The secured
party files a financing statement providing the debtor’s name as “Mike
Borden,” because that is the name the debtor gives to the secured party, so
on its face, the financing statement is seriously misleading for failing to
comply with the name requirement of section 9-503(a)(4).”* However,
section 9-506(c) makes the financing statement not seriously misleading if
a search of the financing statement records under the correct name of the
debtor using the standard search logic of the filing office would disclose
the filed financing statement.”> A standard search logic search would not
save this financing statement unless the filing office’s standard search
logic retrieves all financing statements filed under “Borden” whose first
personal name begins with the letter “M.” It is unlikely that any filing
office has adopted such search logic.®* A search of “Michael Borden”
using the model standard search logic would retrieve a financing statement
providing the initial “M,” but not a financing statement providing another
name that begins with “M.”® This hypothetical demonstrates the limited
ability of section 9-506(c) to save a financing statement that provides an
incorrect name.

T 1d. § 501.4.

3 1d. § 503.1.

3 Id. § 503.

5 The IACA webpage has links to the rules of each state. Model Administrative Rules
for UCC Article 9, INT’L ASS’N OF COMMERCIAL ADM’RS, http://www.iaca.org/node/46
(last visited Jan. 31, 2012) [hereinafter Model Administrative Rules].

% The correct name is the driver’s license name for states enacting Alternative A to
section 9-503. U.C.C. § 9-503(a)(4) (Alt. A) (Approved Amendments 2010).

52 1d. § 9-506(b).

8 1d. § 9-506(c).

% For the IACA webpage with links to the rules of each state, see supra note 60.

65 See IACA MODEL RULES, supra note 56, § 503.1.8.
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B. Section 9-507(c)—Financing Statement that Becomes Insufficient Re-
mains Effective

Section 9-507(c) pertains to the situation in which the name of the deb-
tor on a filed financing statement becomes seriously misleading.’ It oper-
ates whenever the debtor’s name provided on a filed financing statement
becomes insufficient, causing the financing statement to become seriously
misleading.’” A filed financing statement becomes seriously misleading
when it does not provide the name of the debtor as required by section
9-503(a)(4), regardless of the reason why the name becomes insufficient.®®
For example, insufficiency of the debtor’s name could result from a name
change of the debtor, the expiration of the debtor’s driver’s license, or the
issuance of multiple unexpired licenses by the governing jurisdiction.®®
Nevertheless, under section 9-507(c)(1), the financing statement remains
effective to perfect the security interest in collateral that the debtor ac-
quired before and within four months after the filed financing statement
becomes seriously misleading.”” No action need be taken by the secured
party to continue that perfection.”’

To illustrate section 9-507(c)(1), assume the debtor is a sole proprietor
whose full individual name is “Lucille Jennifer Koch,” and the collateral

% The operation of section 9-507(c) presumes that the filed financing statement suffi-
ciently provides the name of the debtor. U.C.C. § 9-507(c) (“[T]he name that a filed
financing statement provides for a debtor becomes insufficient as the name of the debtor
....”) (emphasis added).

87 Section 9-507(c) provides relief much more frequently than section 9-506(c) be-
cause many common occurrences cause the name on a filed financing statement to be-
come seriously misleading. See infra note 69 and accompanying text.

5 The section was amended in the 2010 amendments to Article 9. U.C.C. § 9-507
(Approved Amendments 2010). Previously, it applied when the debtor changed its name
so that a filed financing statement became seriously misleading. U.C.C. § 9-507(c)
(2002). The amendments make the section applicable to the situation in which the name
on a filed financing statement becomes seriously misleading, not only when the debtor
changes its name. U.C.C. § 9-507(c) (Approved Amendments 2010). The section applies
to all debtors, not only an individual debtor.

% These situations are discussed in Questions 13—17. See infra Part III.

0 U.C.C. § 9-507(c)(1) (Approved Amendments 2010). Although the continued per-
fection established by section 9-507(c)(1) is phrased as “or” (“effective to perfect a
security interest in collateral acquired by the debtor before, or within four months after
....) (emphasis added) there is no logical reason to interpret “or” as indicating an alterna-
tive between existing collateral and after-acquired collateral. /d. The section uses “or” but
the meaning must be “and.” If the financing statement remains effective, it must be
effective for existing collateral as well as for collateral the debtor acquires within four
months after the seriously misleading event. Cf. id. § 9-508(b)(2).

" 1d. § 9-507(c).
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for the security interest is the debtor’s existing and after-acquired invento-
ry. The secured party filed a financing statement that provides the name as
indicated on the debtor’s driver’s license, “Jen Koch.”” When her driver’s
license expires on December 31, 2013, the debtor neglects to obtain a new
driver’s license and, because there is no unexpired driver’s license, section
9-503(a)(5) applies and fixes the name of the debtor as either “Lucille
Jennifer Koch” or “Lucille Koch.”” That change causes the financing
statement to become seriously misleading on that date unless a standard
search logic search would disclose the filed financing statement.”* Never-
theless, under section 9-507(c)(1) the financing statement remains effec-
tive to perfect the security interest in all inventory the debtor had before
the financing statement became seriously misleading and all inventory the
debtor acquires within four months after it became seriously misleading.”
Thus, the security interest is perfected in all inventory the debtor possesses
as of April 30, 2014 (four months after the financing statement became
seriously misleading). The security interest remains perfected in such
collateral until perfection would otherwise lapse.”

Section 9-507(c)(1) offers significant protection for a secured party.
Events that can cause the name on a filed financing statement to become
seriously misleading are common and likely to occur without the know-
ledge of the secured party.”” Regardless of whether the secured party is
negligent, neglectful, or without fault for not discovering the event, losing

7> The name of the debtor indicated on the debtor’s driver’s license could be different
from the debtor’s individual name because the name on the documentation that a jurisdic-
tion requires to issue a driver’s license might not be identical to the debtor’s individual
name. Because the governing jurisdiction has enacted section 9-503(a)(4) Alternative A,
the financing statement must provide the name as indicated on the debtor’s driver’s
license, regardless of whether it is the same as the debtor’s individual name. /d.
§ 9-503(a)(4) (Alt. A).

The correct name of the debtor is either her individual name or her surname and
first personal name. /d. § 9-503(a)(5) (Alt. A).

™ U.C.C. § 9-506(b)—(c). The discrepancy between the names makes it highly unlike-
ly that a standard search logic search under the correct name would retrieve the filed
financing statement.

B 1d. § 507(c)(1).

For most security interests perfected by filing, the period of effectiveness of a fi-
nancing statement, and consequently the period of perfection of the security interest, is
five years from the date of filing. /d. § 9-515(a), (c¢). Filing an effective continuation
statement can extend the life of a financing statement for an additional five years. /d.
§ 9-515(e).

77 A name change of the debtor, the expiration of the debtor’s driver’s license, or is-
suance of multiple licenses to the debtor by the governing jurisdiction can all cause the
name on a filed financing statement to become seriously misleading. Id. § 506(b). The
secured party has no way of knowing if these events occur.
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perfection of its security interest would be an unforgiving penalty. Anoth-
er secured party that extends credit based on the debtor’s correct name
would prefer its competitor’s loss of perfection, but that secured party is
likely in a better position to discover the various names that the debtor
uses or previously used, simply by asking during the credit application
process.

The protection of section 9-507(c) is not without limits—not all colla-
teral will be automatically protected. To perfect the security interest in any
collateral the debtor acquires more than four months after the financing
statement becomes seriously misleading, the secured party must amend the
financing statement within that four month period to sufficiently provide
the name of the debtor.”® The amendment must provide the name in accor-
dance with the applicable “only if” rule—either section 9-503(a)(4) or
(a)(5).” Filing an amendment that sufficiently provides the name of the
debtor perfects the security interest in all collateral, without any gap in
perfection.®® Using the names of the hypothetical discussed above, the
amendment must provide the name “Lucille Jennifer Koch” or “Lucille
Koch.”

In limiting the automatic perfection of the security interest to collateral
the debtor has or acquires up to four months after the financing statement
becomes seriously misleading, the drafters give the secured party four
months to discover that the financing statement has become seriously
misleading and to take remedial action.®' This rule provides some protec-
tion for the secured party that extends credit based on the debtor’s current
correct name and adds a diligence requirement for the secured party whose
filed financing statement became seriously misleading.®*

A secured party that fails to amend the financing statement will not be
perfected in collateral the debtor acquires more than four months after the
financing statement becomes seriously misleading.*® Although the security
interest will attach to that collateral, provided the security agreement in-
cludes an after-acquired property clause, the filed financing statement will
not perfect it.** For example, assume the financing statement becomes

®I1d §9-507(c)(2). A financing statement is amended in accordance with section
9-512. U.C.C. § 9-512. Section 9-509(b) authorizes the secured party to file an amend-
ment to the financing statement. /d. § 9-509(b).

" Id. § 503(a)(4), (5) (Alt. A).

% 1d. § 9-507(c)(2).

1 1d. § 9-507(c).

“1d.

BU.C.C. § 9-507(c)(2).

¥ U.C.C. § 9-204(a) (2002) (validating an after-acquired property clause).
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seriously misleading on December 31, 2013. The secured party has not
filed an amendment to the financing statement. Because the security
agreement includes an after-acquired property clause, the security interest
attaches to collateral the debtor acquires on May 12, 2014, but the security
interest in that collateral is no longer perfected because the four-month
safe harbor ended on April 31, 2014. However, failing to file an amend-
ment has no effect on perfection of the security interest in collateral the
debtor acquired before the end of the four-month period.

A secured party that fails to timely file an amendment can file it as
soon as the secured party discovers that the financing statement has be-
come seriously misleading, regardless that the discovery occurs outside
the four-month period.*” If filed within the four-month grace period, an
amendment that makes the financing statement not seriously misleading
will perfect the security interest in all collateral, whenever acquired.*®
However, if the financing statement is amended after the grace period, the
security interest in collateral acquired after the grace period is perfected
only from the date of filing the amendment.*” Continuing with the pre-
vious example, if the secured party files an amendment on June 1, 2014,
the financing statement will perfect collateral the debtor acquired on May
12, 2014. However, because the four-month grace period expired, the
amendment is effective only from the time of its filing, and there is a gap
in perfection for any collateral acquired between the end of the four-month
period and the filing of the amendment.® As a result of the gap, the colla-
teral acquired on May 12 has a priority of June 1.* The security interest in
the “gap” collateral likely would be subordinate to another security inter-
est perfected before or during the gap period.”

III. TWENTY QUESTIONS CONCERNING THE NAME OF THE DEBTOR

The following twenty questions involve pre-filing and post-filing is-
sues. Questions 1 through 11 discuss questions that can arise when a se-

% See U.C.C. § 9-507 cmt. 4 (Approved Amendments 2010) (noting that a secured
party may file an amendment either before or after the expiration of the four-month grace
period).

% See id.

1d.

% Id. § 9-507 cmt. 4; Id. § 9-512(c).

¥ 1d. § 9-322(a)(1).

% Section 9-322(a), the general priority rule of Article 9, awards priority to the securi-
ty interest with the earlier time of filing or perfection. U.C.C. § 9-322(a). For any “gap”
collateral, priority would go to the first security interest to file or perfect during that
period. Id.
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cured party is determining the appropriate name to provide on the financ-
ing statement and how to provide it. Question 12 provides guidance on the
debtor’s name a secured party searches under in a standard search logic
search’' of the financing statement records. Questions 13 through 20 ad-
dress events that affect the sufficiency of the debtor’s name on a filed
financing statement, and consequently the perfection of the security inter-
est.

A. Questions
1. What if “this State” Has Not Issued the Debtor a Driver’s License?

Suppose the debtor does not have a driver’s license. The “only if” rule
of section 9-503(a)(4) may nevertheless control sufficiency of the debtor’s
name. If “this State” (the jurisdiction that governs perfection) is a state in
which the same agency that issues a driver’s license also issues an identi-
fication card to an individual as an alternative to a driver’s license and the
section 9-503(a)(4) of the governing jurisdiction includes both documents
in the “only if” rule, then the financing statement is sufficient as to the
debtor’s name only if it provides the name as it is indicated on the identifi-
cation card.”

If the section 9-503(a)(4) of the governing jurisdiction does not in-
clude identification cards and the state has not issued a driver’s license,
then section 9-503(a)(5) supplies the requirements for sufficiency of the
debtor’s name.” In that case, the financing statement is sufficient only if it
provides the individual name of the debtor or the surname and first per-
sonal name of the debtor.”* This rule, examined in Part I, requires the
secured party to ascertain one of those two names of the debtor and place
it on the financing statement;” either name is sufficient.”®

I A “standard search logic search” under section 9-506(c) is explained supra Part
ILA.

2 U.C.C. § 9-503(a)(4) (Alt. A). The uniform section 9-503(a)(4), Alternative A plac-
es brackets around “driver’s license” so that a state can provide appropriate terminology
if it adopts the identification card option. /d. § 9-503 legis. n.3.

% Section 9-503(a)(5) applies “if the debtor is an individual to whom paragraph (4)
does not apply.” Id. § 9-503(a)(5) (Alt. A). Subsection (a)(4) does not apply because the
governing jurisdiction has not issued a driver’s license or identification card.

" Id. § 9-503(a)(5) (Alt. A), as discussed supra Part .

" Id.

" Id.
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2. What if “this State” Has Not Issued the Debtor a Driver’s License
or an ldentification Card?

Assume that, although the section 9-503(a)(4) of the governing juris-
diction includes identification cards in its “only if” rule, the debtor has
neither driver’s license nor identification card.”” Because that debtor is an
“individual to whom paragraph [9-503(a)](4) does not apply,” section
9-503(a)(5) governs the debtor’s name.” Sufficiency of the debtor’s name
under the “only if” rule of subsection (a)(5) requires that the financing
statement provide the individual name of the debtor or the surname and
first personal name of the debtor.”

3. What if “this State” Has Issued the Debtor a Driver’s License and
an ldentification Card that Provide Different Names?

Assume the section 9-503(a)(4) of the governing jurisdiction includes
identification cards in its “only if” rule. The state issued the debtor an
identification card in 2012 that indicates the name as “Beth Gannon.” The
state issued her a driver’s license in 2014 that indicates the name as “Eliz-
abeth Gannon.”'” Neither document has expired. Which name is required
for a sufficient financing statement?

Section 9-503(g) resolves this name quandary. If the governing state
has issued more than one unexpired driver’s license or identification card,
the financing statement must provide the name on the document issued
most recently.'”’ The “only if” rule—financing statement must provide
name indicated on the applicable driver’s license or identification card—is
subject to section 9-503(g), which requires use of the name on the most

°7 Having neither form of identification would seem to be a rare situation for a debtor
who is seeking secured credit, but is possible nevertheless. Perhaps a passport serves as
the debtor’s identification.

% U.C.C. § 9-503(a)(5) (Alt. A).

* Id.

1% The feasibility of this situation depends on the state requirements for establishing
the name of an individual on a driver’s license or identification card. To establish a name
on a license or identification card, a state might require mail addressed to the debtor, a
social security card, or a birth certificate. Each document could indicate the individual’s
name differently.

191 “If this state has issued to an individual more than one [driver’s license] of a kind
described in subsection (a)(4), the one that was issued most recently is the one to which
subsection (a)(4) refers.” U.C.C. § 9-503(g) (Alt. A). The brackets placed around “driv-
er’s license” allow states to substitute words that add an identification card to subsection
(g)- See id. § 9-503 legis. n.3.
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recently issued document for sufficiency of the financing statement.'®” In
this situation the secured party should use “Elizabeth Gannon” on the
financing statement.

4. What if “this State” Has Issued the Debtor Multiple, Unexpired
Driver’s Licenses?

Suppose the debtor loses his unexpired driver’s license from “this
State” and obtains a replacement driver’s license using a different name.
For example, Henry Beams’ driver’s license indicates his name as “Henry
Beams.” He loses that license and obtains a replacement that indicates his
name as “Hank Beams.” Later he finds the lost license and now has two
unexpired licenses.'” Should a filer indicate “Henry” or “Hank” on a
financing statement?

Because the state has issued more than one unexpired driver’s license,
section 9-503(g) is the applicable rule.'® The financing statement is suffi-
cient as to the debtor’s name only if it indicates the name from the most
recently issued license.'” “Hank Beams” is the name necessary for suffi-
ciency.

5. What if Multiple States Have Issued the Debtor Unexpired Driver’s
Licenses?

Suppose the debtor spends December to April in Florida at her beach-
front condominium and April to December in Michigan at her lakeside
cottage and consequently has unexpired driver’s licenses issued by both
states. Her Michigan license indicates her name as “Florence M. Sheen”
while her Florida license provides her name as “Mary Sheen.” A secured
party takes a security interest in her personal art collection, housed in both
locations. Which name should the secured party indicate on the financing
statement?

This question raises an issue of which jurisdiction’s Article 9 governs
perfection of a security interest. The answer to that question determines
which name is sufficient on a financing statement, because the amend-
ments to Article 9 do not change the choice-of-law rules with respect to

192 14, § 9-503(a)(4), (g) (Alt. A).

19 Because both licenses are unexpired, the hypothetical posed in the text has two
driver’s licenses of a kind described in section 9-503(a)(4), and multiple licenses activate
section 9-503(g). See id. § 9-503(g). See supra note 100 for the possibility of this situa-
tion.

% U.C.C. § 9-503(g) (Alt. A).

105 Id
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T 106 . . . .
individual debtors. ™ Perfection of a non-possessory security interest in

goods is governed by the jurisdiction in which the debtor is located.'”’
Other types of collateral are subject to different choice-of-law rules.'”®
Section 9-307(b)(1) provides that an individual debtor is located at the
individual’s principal residence.'” Article 9 does not define “principal
residence,” nor does the Official Comment provide guidance, but in most
situations, the location of the principal residence should be clear.'"’ In
close cases, the comment advises filing in each jurisdiction that could be
the location of the principal residence.'"'

In the hypothetical above, it seems the debtor’s principal residence is
Michigan because she spends eight months of the year there, thus Michi-
gan law governs perfection of a security interest.''> The financing state-
ment should be filed in Michigan and indicate the debtor as “Florence M.
Sheen” using the name on the Michigan license. The “only if” rule does
not require an alternate filing in Michigan with the name “Mary Sheen.”'"?
However, the Comment’s advice is sound and caution dictates filing
another financing statement in Florida indicating “Mary Sheen,” the name
indicated on the Florida license, as the debtor.

19 Compare U.C.C. §§9-301(1)-307(b)(1) (2002), with U.C.C. §§9-301(1)—
307(b)(1) (Approved Amendments 2010).

7 U.C.C. § 9-301(1) (Approved Amendments 2010). Note that the jurisdiction go-
verning priority of a security interest can be different from that governing perfection. See
id. § 9-301(3)(C).

The governing law for a security interest in goods covered by a certificate of title
is the jurisdiction whose certificate of title covers the goods. U.C.C. § 9-303 (2002). The
governing law for a security interest in a deposit account is the jurisdiction of the bank
that maintains the account. /d. § 9-304(a). The governing law for a security interest in
investment property depends on the type of investment property and the method of per-
fection. Id. § 9-305. The governing law for a security interest in a letter-of-credit right is
the jurisdiction of the issuer or nominated person. /d. § 9-306.

190.C.C. § 9-307(b)(1) (Approved Amendments 2010).

"0 1d. § 9-307 cmt. 2; see also LOL Fin. Co. v. Paul Johnson & Sons Cattle Co., 758
F. Supp. 2d 871, 893 (D. Neb. 2010) (principal residence found where debtors had lived
continuously in jurisdiction for fifteen years); /n re Reel, 2005 WL 1668279, at *1
(Bankr. D. Wyo. June 7, 2005) (principal residence found where debtor made purchase
and subsequently resided in jurisdiction).

"yU.C.C. §9-307 cmt. 2.

112 [d

3 1d. § 9-503(a)(4) (Alt. A).
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6. What if “this State” Has Not Issued the Debtor a Driver’s License,
but Another State Has Done so?

Suppose the debtor moves from Missouri to Kansas, establishing his
principal residence in Kansas. Missouri has issued an unexpired driver’s
license to the debtor indicating the debtor’s name as “Randall N. Cham-
bers.” The debtor grants a security interest to a Kansas secured party,
signing the security agreement as “Randy Chambers,” but has not obtained
a Kansas driver’s license. Which name should the secured party provide
on the financing statement?

This scenario initially raises a choice-of-law issue. Because the deb-
tor’s principal residence is in Kansas, the Article 9 of Kansas governs
perfection of the security interest,''* making Kansas “this State.” The fact
that Missouri has issued an unexpired license is irrelevant for two reasons.
First, the Article 9 of Missouri does not govern perfection.''> Second, this
is not a situation where the governing law changes while there is a per-
fected security interest because the debtor did not grant a security interest
during the time when his principal residence was Missouri.''®

After determining the governing law, the secured party can deal with
the issue of the debtor’s name. Section 9-503(a)(4) does not apply because
Kansas has not issued a driver’s license.'"” Thus, the “only if” rule of
section 9-503(a)(5) governs. The financing statement is sufficient only if it
provides the individual name of the debtor or the surname and first per-
sonal name of the debtor.'"™ Once again the secured party must ascertain
one of those two names of the debtor and place it on the financing state-
ment. The Missouri driver’s license is evidence of the debtor’s name and
might be the name the secured party chooses to provide on the financing
statement. Whether it is sufficient depends on its being the debtor’s indi-
vidual name or surname and first personal name.

"% The Article 9 of Kansas governs under the rules of 9-301(1) and 9-307(b)(1).

15 See U.C.C. § 9-307(b)(1).

6 1d. § 9-316(a) would have continued perfection of a security interest that was per-
fected before the governing jurisdiction changed. See infra Question 18.

"7 Application of the “only if” rule of section 9-503(a)(4) depends on “this State”
having issued a driver’s license that has not expired. U.C.C. § 9-503(a)(4) (Alt. A).

18 1d.§ 9-503(a)(5) (Alt. A).
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7. What if the Name on the Debtor’s Unexpired License Differs from
Her Individual Name?

Assume that debtor informs secured party that her name is Judith H.
McCormack. Secured party examines debtor’s unexpired driver’s license,
which indicates debtor’s name as “Judy McCormack.” Upon further inves-
tigation, secured party determines that debtor’s name is Judith H. McCor-
mack. Which name should secured party place on the financing statement?

The “only if” rule of section 9-503(a)(4) controls sufficiency of the
debtor’s name.'" There is only one name that is sufficient—the name as
indicated on the debtor’s driver’s license.'” It is the only name that is
sufficient, even though the driver’s license name is not the correct name of
the individual."”*' The financing statement must provide the name as “Judy
McCormack.”

The driver’s-license-name-only rule applies regardless of the reason
for the difference in name.'** Suppose the name of the debtor is misspelled
on the driver’s license—actual name “Judith,” driver’s license name
“Judth”—missing the letter “i.” To accomplish sufficiency, the financing
statement must indicate the name as “Judth.” That is the name on the driv-
er’s license and section 9-503(a)(4) mandates its use.'” A secured party
must resist the temptation to use the debtor’s correct name. The “only if”
rule of section 9-503(a)(4) authorizes only one name for sufficiency—the
name on the unexpired driver’s license.'** A cautious secured party might
file a financing statement that lists all the debtor’s names, but the only
name necessary is the name on the unexpired driver’s license.

In any situation where the driver’s license name differs from the deb-
tor’s individual name, the secured party may want to file separate financ-
ing statements under the various names of the debtor or list multiple
names of the debtor on the financing statement.'”> Nevertheless, the rule
of section 9-503(a)(4) is clear for a court to apply—the only name neces-

19 1d. § 9-503(a)(4) (Alt. A).

120 Recall that the name on an identification card could supply sufficiency if the appli-
cable section 9-503(a)(4) includes identification cards. See supra Question 1.

121 Article 9 does not determine the “individual name” of the debtor, nor does it pro-
videlzazmy guidance on determining such name. U.C.C. § 9-503 cmt. 2d.

1d.

12 1d. § 9-503(a)(4) (Alt. A).

124 1. d

12 Section 9-509 authorizes the secured party to file records necessary to perfect the
security interest. /d. § 9-509. Section 9-503(e) authorizes the secured party to provide
multiple names on the financing statement. /d. § 9-503(e).
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sary for sufficiency of an individual debtor’s name is the name as indi-
cated on the debtor’s driver’s license.'*®

8. What if the Driver’s License Provides a Suffix to the Debtor’s
Name?

The debtor’s driver’s license indicates the name as “Ken Griffey, Jr.”
Does a sufficient financing statement require “Jr.”? If the name on the
unexpired driver’s license adds “Jr.,” that suffix is part of the debtor’s
name and the financing statement must provide it.'*’ Both the current and
the draft Form UCC-1 include a space to provide a suffix.'**

Other suffixes can indicate status. Suppose the debtor’s driver’s li-
cense indicates the name as “Kristen Price, MD.” If the suffix is provided
on the driver’s license as part of the name, its inclusion is necessary for
sufficiency of the financing statement.'*’ The secured party should provide
“MD” in the “suffix” field on the financing statement. Entering “Kristen
Price” in the “additional debtor” space on the financing statement seems
warranted in this situation.'*’

9. What Surname Issues Might Arise?

States may vary in the order in which they list the debtor’s name on a
driver’s license. A license could first list the surname or the first personal
name of the debtor. The secured party must know the order in which the
debtor’s name appears on the driver’s license because it must enter the
appropriate name in the space on the financing statement designated for
that name."”' The financing statement will not be sufficient unless the
parts of the debtor’s name are placed in the appropriate space on the fi-
nancing statement.'**

126 U.C.C. § 9-503(a)(4) (Alt. A).

127 See id. § 9-503 cmt. 2d; see also UCC Financing Statement Addendum (Form
UCC1Ad), INT’L ASS’N OF COMMERCIAL ADM’RS, http://www.iaca.org/downloads/forms
/UCC1AD.pdf (last visited Jan. 31, 2012) [hereinafter Form UCC-1Ad].

2 U.C.C. § 9-521(a); Form UCC-1, supra note 32; UCC Financing Statement (2013)
(Approved), INT’L ASS’N OF COMMERCIAL ADM’RS, http://www.iaca.org/downloads/2011
Conference/STS/04.02UCC1(2013).pdf (last visited Jan. 31, 2012) [hereinafter 2013
Approved UCC-1].

129 See U.C.C. § 9-503(a)(4) (Alt. A).

130 Section 9-503(e) authorizes entry of multiple debtor and secured party names on a
financing statement. /d. § 9-503(e); see also Form UCC-1Ad, supra note 127.

Bl See U.C.C. § 9-503 cmt. 2d.

132 See All Bus. Corp. v. Choi, 634 S.E. 2d 400, 404 (Ga. Ct. App. 2006) (illustrating
the problems caused by misplaced names).
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This problem can be made more difficult when the license includes
three names, two of which could be surnames. For example, if the debtor’s
driver’s license reads “Rosalie Lopez Garcia,” the secured party must
ascertain whether the surname is “Lopez” or “Garcia.”' >

A secured party must also be careful with a surname that includes a
hyphen. If the driver’s license indicates the debtor’s surname is hyphe-
nated, the financing statement must include that name in the surname

134
space.”

10. What if the Debtor’s Name on the Mortgage Record Is Used as the
Financing Statement?

Article 9 allows a record of a mortgage to operate as the financing
statement filed as a fixture filing.'*> The mortgage record must satisfy the
general requirements of a sufficient financing statement in addition to
specific requirements relating to a fixture filing."*® In a jurisdiction that
enacts the “only if” requirement of Alternative A, should the secured party
provide the debtor’s driver’s license name on the mortgage record?

A secured party logically would assume that the mortgage must pro-
vide the debtor’s driver’s license name because that is the only name suf-
ficient under Alternative A.'*’ However, that is not the rule the drafters
adopted. Instead, a mortgage record is effective as a financing statement if
the record provides the “individual name” of the debtor or the “surname
and first personal name” of the debtor.*® This is virtually identical to the
“only if” rule of section 9-503(a)(5),"** which applies when the governing

13 See Corona Fruits & Veggies, Inc. v. Frozsun Foods, 143 Cal. App. 4th 319, 322—
25 (2006) (highlighting the issues with multiple potential surnames). If there is a question
regarding multiple surnames, both names should be included in the financing statements.
1d. at 325. The approved financing statement form UCC-1 includes a space for “addition-
al name(s)/initial(s).” 2013 Approved UCC-1, supra note 128.

134 See U.C.C. § 9-503 cmt. 2d (Approved Amendments 2010).

5 1d. § 9-502(c).

136 Id

B71d. § 9-503(a)(4) (Alt. A). As noted in Part I, the financing statement must provide
the name indicated on the driver’s license if the governing jurisdiction has issued an
unexpired driver’s license. See supra Part 1.

B8 U.C.C. § 9-502(c)(3)(B).

13 The difference between section 9-503(a)(5) and section 9-502(c)(3)(B) is that sec-
tion 9-503(a)(5) reads “only if,” followed by the name requirements, while section
9-502(c)(3)(B) reads “if,” followed by the name requirements. Compare id.
§ 9-503(a)(5), with id. § 9-502(c)(3)(B). It seems unlikely that the omission signifies an
important difference.
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jurisdiction has not issued an unexpired driver’s license.'* The drafters
did not indicate why they chose not to authorize use of the driver’s license
name. Regardless of their rationale, the financing statement must provide
the debtor’s individual name or the debtor’s surname and first personal
name to satisfy the name requirement'*'—either name suffices.'* The
debtor’s driver’s license name is sufficient for the mortgage record if it
matches the debtor’s individual name or the surname and first personal

name. 143

11. What Data Field Issues Might Be Encountered?

Data field issues provide a problem a secured party never wants to en-
counter.'** Suppose the name on the driver’s license includes a special
character, which the filing office cannot process, for example “~,” a tilde,
or the name on the driver’s license exceeds the data field size capability of
the filing office. What happens next?

Optimistically, the legislatures adopting Alternative A have heeded the
advice of the drafters of the Article 9 amendments and have determined
whether such issues exist and resolved them before enactment of Alterna-
tive A.'* Regardless, it is the responsibility of the secured party to ensure
that the filed financing statement mirrors the driver’s license name.'*
Compliance could require that the secured party file a tangible financing
statement to secure consistency between the names. A secured party can
facilitate consistency by searching the financing statement index under the
debtor’s name after filing its financing statement and checking the infor-
mation indicated on the record retrieved against the information on the
financing statement the secured party submitted. The secured party should
resolve any discrepancy between the records with the filing office.

A secured party that complies with Article 9’s filing requirements
receives protection from section 9-516(a). Section 9-516(a) provides that

10 See supra Part I (discussing section 9-503(a)(5)).

HU.C.C. § 9-503(a)(5) (Alt. A).

142 Id

3 1d. § 9-502(c)(3).

' The data field issues would arise predominantly in electronic filing situations.

'3 In the Legislative Notes to section 9-503, the drafters raise these issues and advise
the states to “make certain that such issues have been resolved.” U.C.C. § 9-503 legis.
n.2. These issues can arise in jurisdictions that have adopted Alternative B, but they are
not as troublesome because the financing statement can sufficiently provide the debtor’s
name in any of three ways under the safe harbor rule of Alternative B. /d. § 9-503(a)(4)
(Alt. B).

146 1d. § 9-506 cmt. 2.
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“communication™*’ of a sufficient financing statement to the filing office

with tender of the filing fee “constitutes filing.”'*® Thus, a financing
statement is filed when the secured party fulfills those requirements, re-
gardless of what the filing office does with the financing statement or how
the filing office enters it into the filing index.'*® The key for the filer is to
correctly enter the debtor’s name on the financing statement, having re-
gard for any problems with the data field limitations of the filing office.'™
Taking that action initiates the protection of section 9-516(a)."”’

12. What Search Issues Should Be Considered?

Suppose a debtor uses various names: “Becky Johnson,” “Rebecca L.
Johnson,” and “Becca Johnson.” Her driver’s license indicates her name as
“Becky Johnson” and that is the only name she has used on her driver’s
licenses.'” A potential secured creditor wants to know the existence of
any filings against her since they would indicate the possibility of a securi-
ty interest."”> In which names should the secured party search?

Because “this State” has enacted Alternative A, the only sufficient
name for the financing statement is “Becky Johnson.”"* A financing
statement that provides only a different name is seriously misleading un-

147 «“Communicate” includes sending a tangible record or electronically sending a
record to a filing office that accepts filings made in that manner. /d. § 9-102(a)(18).

8 1d. § 9-516(a).

9 U.C.C. §9-517 (2002) (“The failure of the filing office to index a record correctly
does not affect the effectiveness of the filed record.”).

i? U.C.C. § 9-516(a) (Approved Amendments 2010).

1d.

132 The facts of Question 12 are limited to the situation in which the debtor has used
the same name for all her driver’s licenses. Question 19 discusses the priority issue
created if a filed financing statement provides a sufficient name from a previous driver’s
license but that name is different from the name on the current license. See infra Question
19.

133 A filed financing statement does not guarantee that the security interest is per-
fected. Perfection requires that the secured party fulfill all attachment and perfection
requirements. U.C.C. § 9-308(a) (2002). However, the filing date can fix the priority of a
security interest and a potential secured creditor would be interested in that information.
See U.C.C. § 9-322(a) (Approved Amendments 2010).

34 1d. § 9-503(a)(4) (Alt. A).
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less a standard search logic search would disclose it.'>

creditor should search “Becky Johnson.”'>®

The search logic rule of section 9-506(c) does not necessitate search-
ing under other names."”’ That rule validates a financing statement that
would be disclosed through a search using the debtor’s correct name.'®
Any financing statement retrieved through a search under “Becky John-
son” would not be seriously misleading. Thus, searching in the names of
“Becca Johnson” or “Rebecca L. Johnson” is not necessary to find suffi-
cient financing statements.

Beyond the desire to discover sufficient financing statements filed
against a debtor, a potential secured party might want to know the com-
plete secured debt position of the debtor.'” To gain that knowledge, the
secured party should search all possible names of the debtor. Retrieving a
filed financing statement that provides an incorrect, seriously misleading
debtor’s name does not jeopardize the priority position of the security
interest because the security interest coupled to that financing statement is
unperfected and a perfected security interest has priority over an unper-
fected security interest.'® Knowledge of a prior, unperfected security
interest does not affect the priority of a perfected security interest.'®' It
does, however, provide a creditor with knowledge of other debts and a
potential secured party may wish to search other names of the debtor for
that reason.

Thus, an interested

5 Id. § 9-506(b)—(c). A financing statement that provides additional names for the
debtor can be effective, even if those names are incorrect, if it also provides the correct
name. Id. § 9-503(a)(4), (e).

1% If the jurisdiction whose law governs the security interest has changed, searches
under other names of the debtor are warranted because a security interest perfected under
the law of the previously applicable jurisdiction remains perfected under section 9-316(a)
for a limited period of time. /d. § 9-316(a). Question 18 provides a more complete discus-
sion of such a situation. See infra Question 18.

157 See U.C.C. § 9-506(c).

138 See supra Part ILA (discussing rule 9-506(c)).

139 A security interest that has attached but is not perfected is “effective according to
its terms.” U.C.C. § 9-201(a) (2002). A filed financing statement that does not provide a
sufficient name of the debtor cannot perfect a security interest unless the financing state-
ment is not seriously misleading under the search logic rule of section 9-506(c). U.C.C.
§ 9-506(c) (Approved Amendments 2010).

10 14§ 9-322(a)(2).

! The rule of section 9-322(a) bases priority on time of filing or perfection. Know-
ledge, notice, or the lack of either are not factors. See id. § 9-322(a); id. § 9-322 cmt. 4.
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13. What Happens if the Debtor’s Driver’s License Expires while the
Debt Remains Unpaid?

A secured party that correctly provides the debtor’s driver’s license
name on the financing statement satisfies the sufficiency requirement for
the debtor’s name,'® but what happens when the debtor’s driver’s license
expires and the debtor neglects to renew the license?'®

Section 9-503(a)(4) does not control this issue because there is no
longer an unexpired driver’s license.'® Subsection (a)(5) provides the
name requirement.'® A sufficient name is now either the individual name
of the debtor or the surname and first personal name of the debtor.'*® The
expiration of the driver’s license creates no problems if the name of the
debtor on the driver’s license is the same as either of the names that are
sufficient under subsection (a)(5).'"” If so, the financing statement still
sufficiently indicates the name of the debtor and the security interest re-
mains perfected, assuming all other perfection requirements are satisfied.

The problem for the secured party arises if the driver’s license name,
although correctly provided on the filed financing statement, differs signif-
icantly from the names that are sufficient under subsection (a)(5)."® A
financing statement is seriously misleading if it “fails sufficiently” to pro-
vide the name of the debtor in accordance with section 9-503(a),'® and a
security interest is not perfected if the financing statement is seriously
misleading.'”® Although the search logic rule of section 9-506(c) can vali-
date a financing statement and thus save perfection of the security interest,

12 1d. § 9-503(a)(4) (Alt. A).

19 State law controls the duration of a driver’s license. See, e.g., KY. REV. STAT.
§ 186.412(7)(d) (West 2011) (Kentucky law requiring driver’s license renewal every four
years).

1% Section 9-503(a)(4) applies when “this State” has issued an unexpired driver’s li-
cense or, if applicable, an identification card. U.C.C. § 9-503(a)(4) (Alt. A).

15 1d. § 9-503(a)(5) (Alt. A).

166 [d

167 [d

1 The difference could result from a variance between the driver’s license name and
the section 9-503(a)(5) names, or from the debtor changing his name.

19 Section 9-506(b) establishes the rule that a financing statement that “fails suffi-
ciently” to provide the name of the debtor in accordance with section 9-503(a) is serious-
ly misleading, unless saved by the search logic rule of section 9-506(c). U.C.C.
§ 9-506(b).

170 See supra note 46.
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such result is unlikely if there is a significant difference between the
names.'”"

Section 9-507(c), however, provides partial protection for the security
interest in this case.'’? It makes the financing statement effective for colla-
teral the debtor acquired before and within four months after the filed
financing statement becomes seriously misleading.'” To perfect the secu-
rity interest in collateral the debtor acquires more than four months after
the financing statement becomes seriously misleading, the secured party
must amend the financing statement to provide sufficiently the name of

the debtor within that four-month period.'™

14. What if the Debtor’s Driver’s License Expires and “this State” Is-
sues Him a New License with Different Name?

The debtor, Robert Allen Zimmerman, legally changes his name to
“Bob Dylan.” When his driver’s license expires, he renews it and is issued
a license indicating his name as “Bob Dylan.” The filed financing state-
ment indicates the debtor’s name as “Robert Allen Zimmerman.” Is the
debtor’s name sufficiently indicated on the financing statement?'”> No, but
the financing statement is partially effective regardless of the insufficient
name.

Section 9-503(a)(4) governs the sufficiency of the debtor’s name be-
cause “this State” has issued an unexpired driver’s license.'’® Section
9-503(a)(4) requires that the financing statement provide the name on the
unexpired driver’s license, “Bob Dylan.”'”” The financing statement does
not sufficiently provide the name of the debtor because it indicates the
name of the debtor as “Robert Allen Zimmerman.” That error in the deb-

"I A financing statement that does not indicate sufficiently the name of the debtor is
not seriously misleading if a search under the debtor’s correct name using the filing
office’s standard search logic would disclose the financing statement. See supra Part II.A
(discussing section 9-506(c)).

172 See supra Part 11.B (discussing section 9-507(c)).

B U.C.C. § 9-507(c)(1) (Approved Amendments 2010).

" Id. § 9-507(c)(2). A financing statement is amended in accordance with section
9-512.

'3 This issue arises if the current driver’s license provides a name different from that
of the expired license, regardless of the reason. Note that a filed financing statement
remains sufficient under section 9-503(a)(4), Alternative A, regardless of the name
change, until a new driver’s license is issued. See infra Question 15.

76 U.C.C. § 9-503(a)(4) (Alt. A).

177 Id
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tor’s name makes the financing statement seriously misleading, and that
affects perfection of the security interest.'”®

Happily, section 9-507(c) again performs a partial rescue.'”” The fi-
nancing statement continues to be effective and the security interest re-
mains perfected for all collateral acquired by the debtor until four months
after the financing statement becomes seriously misleading.'®® To perfect
the security interest in collateral the debtor acquires thereafter, the secured
party must amend the financing statement to provide a sufficient name for
the debtor.'™!

15. What if the Debtor Changes Her Name, and “this State”” Does Not
Issue Her a New Driver’s License?

Suppose the debtor, Stefani Germanotta, legally changes her name to
“Lady Gaga.” She does not, however, apply for a new driver’s license and
her driver’s license provides her name as “Stefani Germanotta.” The filed
financing statement likewise indicates the debtor as “Stefani Germanotta.”
Must the secured party take action to preserve perfection of the security
interest? No, the security interest remains perfected until the license ex-
pires or a new license is issued.'™

Section 9-503(a)(4) controls the debtor’s name because “this State”
has issued an unexpired driver’s license.'® Sufficiency of the debtor’s
name requires that the financing statement provide the name as indicated
on the unexpired license.'® The name on the driver’s license is “Stefani
Germanotta.” The name provided on the filed financing statement is “Ste-
fani Germanotta.” Therefore, the financing statement sufficiently provides
the name of the debtor and the security interest remains perfected. Even if
this were a new security interest, perfection by filing a financing statement
would require that the financing statement provide “Stefani Germanotta”
for the debtor’s name.'®

78 Id. § 9-506(b). The search logic rule of section 9-506(c) does not validate the fi-
nancing statement because a search under the debtor’s correct name, “Bob Dylan,” would
not produce a financing statement indexed under “Zimmerman.” Id. § 9-506(c).

19 Section 9-507(c) is discussed more fully supra Part ILB.

0 U.C.C. § 9-507(c).

181 7

82 1d. § 9-503(a)(4) (Alt. A).

183 Id

184 [d

185 Id
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If the driver’s license expires without issuance of a new license, sec-
tion 9-503(a)(5) governs sufficiency.'®® That scenario is fully discussed in
Question 13."*7 If the driver’s license expires and a license is issued that
provides the new name, section 9-503(a)(4) controls sufficiency of the
debtor’s name and section 9-507(c) preserves perfection for some of the
collateral."™ That scenario is fully discussed in Question 14."*° If “this
State” issues a new license before expiration of the current license, sec-
tions 9-503(a)(4) and 9-503(g) combine to require use of the name on the
nevyg}icense for sufficiency.'” That scenario is fully discussed in Question
16.

16. What if the Debtor Changes Her Name, and “this State” Issues
Her a New Driver’s License?

Stefani Germanotta, the debtor from Question 15, after legally chang-
ing her name to “Lady Gaga,” obtains a new driver’s license that provides
her new name. Assuming that her previous license does not automatically
expire on the issuance of a new license, she now has two unexpired driv-
er’s licenses. Because “this State” has issued an unexpired driver’s license,
section 9-503(a)(4) provides the sufficiency rule.'”” When a state has is-
sued multiple unexpired driver’s licenses, section 9-503(g) mandates that
the most recently issued license is the license used for purposes of
9-503(a)(4)."”"

A name change followed by a new license can produce two scenarios.
In one scenario, the name change creates no problem, because the filed
financing statement providing the debtor’s previous name is disclosed by a
standard search logic search under the name on the current license.'”* In
that case, the name change does not make the financing statement serious-
ly misleading and the security interest remains perfected in all collater-

18 Section 9-503(a)(5) governs because “this State” has not issued an unexpired driv-
er’s license. U.C.C. § 9-503(a)(5) (Alt. A).

187 See supra Question 13.

1% See supra Part 11.B (discussing section 9-507(c) more fully).

18 See supra Question 14.

PO U.C.C. § 9-503(a)(4), () (Alt. A).

1 See infra Question 16.

P2U.C.C. § 9-503(a)(4) (Alt. A).

193 1d. § 9-503(a)(4), (g) (Alt. A).

"% The filing records are searched using the current license debtor’s name because
section 9-506(c) requires a search under the debtor’s “correct name” and section
9-503(g), Alternative A directs that the name on the most recently issued license is the
correct name. Id. § 9-506(c); id. § 9-503(g) (Alt. A).
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al.'"” That outcome is not possible with our hypothetical since the two
names are significantly different.

The other scenario creates a problem because a search under the deb-
tor’s current license name does not produce the filed financing statement.
That means the financing statement is seriously misleading.'”® Once again,
section 9-507(c)(1) continues the effectiveness of the filed financing
statement for all collateral the debtor acquires before the financing state-
ment becomes seriously misleading or within four months after that
event.'”’ To perfect the security interest in collateral the debtor acquires
after the four-month period, the secured party must amend the financing
statement so it provides the name of the debtor indicated on the current
license.'”® In our hypothetical, the secured party must therefore amend the
financing statement to indicate the name of the debtor as “Lady Gaga.”

17. What if the Debtor Marries and Takes the Name of the Spouse?

Assume that a filed financing statement provides the name of the deb-
tor as indicated on the debtor’s current driver’s license. If the debtor mar-
ries, takes the name of the spouse, and does not obtain a new driver’s
license, this presents the same issue as discussed in detail in Question 15.
Section 9-503(a)(4) provides the rule for sufficiency of name because the
facts present an unexpired driver’s license.'”’ Regardless of the new name,
the name on the driver’s license is required for sufficiency of a financing
statement.*”

If the debtor marries, takes the name of the spouse, and obtains a new
driver’s license providing the married name, this presents the same issue
as discussed in detail in Question 16. Assuming the debtor possesses two
unexpired licenses,”' section 9-503(g) designates the most recently issued
license as the license used for establishing the name of the debtor under

193 See supra Part I1.A (discussing section 9-506(c)).

6 U.C.C. § 9-506(b).

7 1d.§ 9-507(c)(1).

%8 Id. § 9-507(c). Filing the amendment during the four-month grace period provides
continuous perfection for collateral acquired after four months. Filing after the four-
month period provides perfection for that collateral from the time of filing. See supra Part
IL.B.

2 U.C.C. § 9-503(a)(4) (Alt. A).

200 Id

' Whether the debtor has two unexpired driver’s licenses depends on whether the
laws and regulations of the state provide for the automatic expiration of a previous li-
cense on the issuance of a new license.
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section 9-503(a)(4).% If the name change makes the financing statement
seriously misleading, section 9-507(c)(1) maintains perfection for existing
and four months of after-acquired collateral regardless whether the se-
cured party amends the financing statement to provide the correct name.””
Amending the financing statement is necessary to perfect the security
interest in collateral acquired more than four months after the financing
statement becomes seriously misleading.””* Because of the likely differ-
ence in the debtor’s married and unmarried names, it is doubtful the search
logic rule of section 9-506(c) would make the financing statement not
seriously misleading.

18. What if the Jurisdiction Governing the Security Interest Changes?

Suppose an individual debtor who resides in a jurisdiction that adopted
Alternative A to section 9-503(a)(3) changes her principal residence to a
jurisdiction that adopted Alternative B. A secured party previously per-
fected its security interest in the Alternative A jurisdiction by filing a fi-
nancing statement that provided the name of the debtor as indicated on the
debtor’s driver’s license issued by the Alternative A jurisdiction.

The change in principal residence causes an immediate shift in the law
that governs perfection of the existing security interest.*”” In accordance
with sections 9-301(1) and 9-307(b)(1), perfection of the security interest
is governed by the law of the jurisdiction where the debtor is located: his
principal residence.””® Section 9-316 controls the effect that a change in
governing law has on perfection of a security interest.””” Perfection of the
security interest is in question because the Alternative B jurisdiction has
become the proper jurisdiction in which to file a financing statement. The
following explanation of section 9-316 is pertinent also if the governing
law changes from Alternative B to Alternative A or if the debtor changes
her principal residence to another Alternative A jurisdiction.

The security interest perfected under the law of the Alternative A ju-
risdiction remains perfected in the Alternative B jurisdiction until the
earlier of four months after the change in governing law or the time per-

22U.C.C. § 9-503(g) (Alt. A).

293 See supra at Part I1.B (discussing section 9-507(c)).

M U.C.C. §9-507(c)(2).

2% Id. § 9-503 cmt. 2d.

296 Section 9-301(1) provides that the law of the jurisdiction where the debtor is lo-
cated governs perfection of a security interest. /d. § 9-301(1). Section 9-307(b)(1) pro-
vides that an individual debtor is located in the jurisdiction of the debtor’s principal
residence. Id. § 9-307(b)(1).

7 1d. § 9-316.
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fection would have ceased under the law of the Alternative A jurisdic-
tion.”®® This continuing perfection is not contingent on the filing of a fi-
nancing statement in the Alternative B jurisdiction.” For example, sup-
pose the perfection of a security interest perfected under the law of an
Alternative A jurisdiction would lapse on December 30, 2013.'° The
debtor changes her residence to an Alternative B jurisdiction on July 15,
2013. Section 9-316(a) continues perfection of the security interest until
November 15, 2013.%' If the secured party perfects the security interest in
the new jurisdiction before November 15, 2013, the security interest re-
mains perfected thereafter.”'* In essence, section 9-316(a) creates a grace
period for the secured party to discover the change in location of the deb-
tor and perfect under the law of the new jurisdiction.”’> The grace period
lasts until the earlier of four months after the governing law changes or the
remaining period of perfection under the previous governing law.*'* Al-
though this grace period is a maximum of four months, it is less than four
months in the situation where perfection of the security interest would
cease under the law of the previous jurisdiction before the expiration of
four months after the change in governing law.*"

Because the governing law is an Alternative B jurisdiction, a financing
statement sufficiently provides the debtor’s name if it indicates the deb-
tor’s individual name, the surname and first personal name, or the name
from an unexpired driver’s license issued by the new jurisdiction.?'® If the
change in governing law is from an Alternative B jurisdiction to an Alter-
native A jurisdiction, the financing statement sufficiently shows the deb-
tor’s name only if provides the name on the expired driver’s license.”"’
However, if the new jurisdiction has not issued a license, then either the

2% 1d. § 9-316(a)(1)~(2). An amendment to section 9-316 adds a similar rule for colla-
teral the debtor acquires pursuant to an after-acquired property clause of a security
agreement after a change in governing law. U.C.C. § 9-316(h).

2 1d. § 9-316(a); see also id. § 9-503.

19 Most financing statements are effective for five years from the date of their filing.
1d. § 9-515(a). When the effectiveness of the financing statement ends, a security interest
perfected by filing becomes unperfected unless a continuation statement is filed. /d.
§ 9-515(c).

2 1d.§ 9-316(a).

22U.C.C. § 9-316(b); see also id. § 9-316(h).

213 The secured party can increase the odds it will discover the change in location by
including a term in the security agreement that requires the debtor to notify it of any
change of residence.

M U.C.C. §9-316(a).

215 [d

218 14§ 9-503(a)(4) (Alt. B).

27 1d. § 9-503(a)(4) (Alt. A).
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debtor’s individual name or the surname and first personal name is suffi-
cient.*®

An important aspect of the change in governing law is the change in
place of filing a financing statement. Because each jurisdiction’s section
9-501 will designate an office in that jurisdiction as the place of filing a
financing statement, a change in governing law will require a new filing if
the security interest is perfected by filing a financing statement.”" Thus,
even if the debtor’s name is the same in both jurisdictions, perfection of
the security interest requires a filing in the new jurisdiction.””® The grace
periods of section 9-316(a) grant the secured party time to make that fil-
ing 2!

Section 9-316(b) implements grave consequences if the secured party
fails to perfect in the new jurisdiction before the expiration of the earlier
of four months after the change or the remaining period of perfection in
the old jurisdiction.”** First, the security interest becomes unperfected.”*
Second, it is deemed never to have been perfected against a purchaser of
the collateral.”** “Purchaser” includes a person who takes a security inter-
est.”® The second consequence is a “retroactive unperfection” rule.*® If a
purchaser has an interest in the collateral and the secured party does not
timely perfect in the new jurisdiction, the rule of section 9-316(b) is that
the security interest never was perfected as against the purchaser.”’ The
purchaser will have priority over the security interest regardless whether
the security interest was perfected before the purchaser acquired its inter-
est.”?® For example, Bank perfects its security interest by filing a financing
statement in State A. Later, Lender perfects a security interest in the same
collateral by filing a financing statement in State A. Bank’s security inter-
est has priority over Lender’s security interest under the first-to-file-or-

28 1d.§ 9-503(a)(5) (Alt. A).

2 1d.§ 9-501(a).

20U.C.C. § 9-316(b).

21 1d. § 9-316(a).

222 1d. § 9-316(b).

23

24

225 The definitions of “purchaser” and “purchase” are found in sections 1-201(b)(30)
and (29) respectively. U.C.C. § 1-201(b)(29)—(30) (2002). A secured party is a purchaser
under those definitions. /d.

26 U.C.C. § 9-316(b) cmt. 3 (Approved Amendments 2010).

27 1d. § 9-316(b).

2% A perfected security interest has priority over an unperfected security interest. /d.
§ 9-322(a)(2).
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perfect rule of section 9-322(a)(1).**’ Debtor changes his principal resi-
dence to State B and Lender files a financing statement in State B. Bank is
unaware of the change in governing law so it does not file in State B.
When Bank’s perfection ceases (the earlier of four months after the
change to State B or the remaining period of perfection in State A), Lend-
er’s security interest gains priority over Bank under the rules of sections
9-316(b) and 9-322(a)(2).>*°

19. What Priority Issues Might Arise?

Two or more security interests can exist in the same collateral.”>' A
debtor can use different names on her driver’s licenses issued at different
times.”** The collision of those circumstances raises an interesting priority
question. Suppose Bank perfects a security interest by filing a financing
statement that provides the name of the debtor as “Richard Wilson,” the
name indicated on the debtor’s current driver’s license. The license ex-
pires, and the debt remains unpaid. Debtor obtains a new license that indi-
cates his name as “Dick Wilson.” Six months later, Lender makes a se-
cured loan to debtor and perfects its security interest by filing a financing
statement that provides the name of the debtor as “Dick Wilson,” the cor-
rect name under section 9-503(a)(4) Alternative A because it is the name
on the only unexpired driver’s license.*>

Regardless of the difference in the name provided on each financing
statement, both are effective and—assuming all other perfection require-
ments are satisfied—both security interests are perfected. Lender’s financ-
ing statement is effective because it satisfies the debtor’s name require-
ment of section 9-503(a)(4) by providing the name of the debtor as
indicated on the unexpired driver’s license.”** Bank’s financing statement
is effective under section 9-507(c) notwithstanding that the insufficiency
of the debtor’s name makes it seriously misleading.”> The effectiveness of

2 1d. § 9-322(a)(1).

20 1d. §§ 9-316(b), 9-322(a)(2).

BU1d. § 9-322.

32 See supra Part ILB.

33 The same problem could arise if the debtor possesses two unexpired driver’s li-
censes. The most recently issued license controls. U.C.C. § 9-503(g) (Alt. A).

4 1d. § 9-503(a)(4) (Alt. A).

35 Id. § 9-507(c). Bank’s financing statement does not sufficiently provide the name
of the debtor because it indicates the name on the expired driver’s license and the correct
name is the name indicated on the unexpired driver’s license. Id. § 9-503(a)(4) (Alt. A).
Thus, the financing statement is seriously misleading regarding the debtor’s name. /d.
§ 9-506(b), (c).
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Bank’s financing statement, however, is only for collateral the debtor
acquired before the financing statement became seriously misleading and
within four months thereafter.”*® To perfect the security interest in colla-
teral the debtor acquires more than four months after the financing state-
ment became seriously misleading, Bank must amend the financing state-
ment to provide the correct name.>” Bank has not amended its financing
statement. The result is that there are conflicting perfected security inter-
ests in collateral the debtor acquired before the financing statement be-
came seriously misleading and within four months thereafter.

Section 9-322(a) determines the priority of conflicting security inter-
ests if no specific rule of Article 9 is applicable to the situation.*® It
awards priority to the security interest that has the earlier date of filing or
perfection.”®® Bank’s financing statement remains effective and it was
filed before Lender’s financing statement. Thus, Bank has priority in col-
lateral the debtor acquired before the financing statement became serious-
ly misleading and within four months thereafter. That Lender’s financing
statement is the only financing statement that is sufficient as to the deb-
tor’s name does not change the priority between the security interests.

Lender can gain knowledge of Bank’s filing by requiring Debtor to
disclose all names he uses and has used and searching through those
names.”*” With that knowledge, Lender can decide whether to extend
credit.**' However, a debtor might forget a previously used name or kno-
wingly fail to disclose a name. Those events could cause the debtor to be
in default under the security agreement with Lender, but they do not
change the priority between the security interests.

20. What if the Financing Statement Is Sufficient under Pre-
Amendment Article 9 but Not under Amended Article 9?

Suppose the debtor’s individual name is Stephen Lynn Wilms. Secured
party perfects its security interest in December 2012 by filing a financing
statement providing that name. That financing statement sufficiently pro-

36 See supra Part I1B (discussing section 9-507(c)(1)).

BTU.C.C. § 9-507(c)(2). If a secured party amends the filed financing statement with-
in the four-month period, the security interest is continuously perfected in all collateral
without any gap in perfection. See supra notes 78—82 and accompanying text.

B U.C.C. § 9-322(F).

29 1d. § 9-322(a)(1).

9 Lender could even obtain the debtor’s promise that he has disclosed all current and
previous names.

! Lender could request that Bank subordinate its priority and, if Bank agrees, section
9-339 recognizes the validity of the agreement. U.C.C. § 9-339 (2002).
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vides the debtor’s name under pre-amendment Article 9 section
9-503(a)(4)(A).** The governing jurisdiction enacts section 9-503(a)(4)
Alternative A, effective July 1, 2013. Although the security interest at-
tached and was perfected under pre-amendment Article 9, section 9-802(a)
makes amended Article 9 applicable to pre-amendment security interests
upon the effective date of the amendments.** Consequently, the debtor’s
name requirements of amended section 9-503(a)(4) apply to secured par-
ty’s filed financing statement. On July 1, 2013, debtor’s unexpired driver’s
license indicates his name as “Steve Wilms.” Assuming that a standard
search logic search®** under “Steve Wilms” would not produce the filed
financing statement, the financing statement does not sufficiently provide
the name of the debtor under amended Article 9 section 9-503(a)(4). Does
the security interest remain perfected nevertheless? The short answer is
yes, although the duration and extent of perfection vary depending on
which section of Article 9 governs this issue and where the financing
statement was filed.

There are two possible solutions to this question. First, the effect of the
transition to amended Article 9 could engage section 9-507(c)—*“the name
that a filed financing statement provides for a debtor becomes insufficient
as the name of the debtor under Section 9-503(a) so that the filed financ-
ing statement becomes seriously misleading.”**> A secured party could
assert that because amended Article 9 changes the requirements for suffi-
ciency of the debtor’s name, the filed financing statement becomes insuf-
ficient, thus seriously misleading, and results in the applicability of section
9-507(c).** If section 9-507(c) applies, it makes the financing statement
effective for collateral the debtor acquired before the financing statement
became seriously misleading, and within four months thereafter.”*’ Be-

2 Id. § 9-503(a)(4)(A) (“A financing statement sufficiently provides the name of the
debtor ... only if it ... provides the individual ... name of the debtor ....”).

3 U.C.C. § 9-802(a) (Approved Amendments 2010) (“Except as otherwise provided
in this part, this [Act] applies to a transaction or lien within its scope, even if the transac-
tion or lien was entered into or created before this [Act] takes effect.”). The brackets
around “Act” allow a jurisdiction to insert the title it assigns the Article 9 amendments.

4 Section 9-506(c) renders the error on a financing statement not seriously mislead-
ing if a search under the debtor’s correct name using the filing office’s standard search
logic would reveal the financing statement. /d. § 9-506(c). See supra part 1L A.

M U.C.C. §9-507(c).

246 17

7 Id. § 9-507(c)(1). An amendment that renders the financing statement not seriously
misleading must be filed to perfect the security interest in collateral the debtor acquires
more than four months after the financing statement became seriously misleading. /d.
§ 9-507(c)(2).
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cause the financing statement is effective for that collateral, the security
interest in that collateral remains perfected, although the secured party has
not amended the financing statement to provide the name on the current
driver’s license. Under this solution, the extent of perfection is limited to
time-specific collateral.

Utilizing section 9-507(c), however, apparently does not align with the
intent of the drafters of amended Article 9.** Their Comment to section
9-801 includes an example that is identical to the situation Question 20
presents.”*” They address the issue using section 9-805, without mention-
ing section 9-507.2°° Accordingly, the second solution comes from section
9-805(b).**! However, a brief discussion of section 9-803(b) is warranted
first because section 9-805(b) is an exception to it.>

A secured party concerned about whether the Article 9 amendments
will affect perfection of its security interest might be alarmed after reading
section 9-803(b). It provides that a security interest perfected under pre-
amendment Article 9 that does not satisfy the perfection requirements of
amended Article 9 remains perfected for only one year after amended
Article 9 becomes effective.”> The amendments to the debtor’s name
requirements can cause the financing statement to fail to satisfy the
amended Article 9 perfection requirements.”>* But the secured party need
not panic because the one-year rule is subject to section 9-805.%

Section 9-805(b) pertains to a financing statement that satisfies the
perfection requirements of the applicable governing jurisdiction under pre-
amendment Article 9.°° The subheading for subsection (b) is: “When pre-

8 1d.§ 9-801 cmt.

9 GQection 9-801 is part of the “Transition Provisions for 2010 Amendments,”
adopted in Article 9, Part 8. The difference between this situation and the comment is the
name of the individual debtor.

B0 U.C.C. §9-801 cmt.

S 1d. § 9-805(b).

B2 1d. § 9-803(b); id. § 9-805(b).

3 Id. § 9-803(b) (“Except as otherwise provided in Section 9-805, if, immediately
before this [Act] takes effect, a security interest is a perfected security interest, but the
applicable requirements for perfection under [Article 9 as amended by this [Act]] are not
satisfied when this [Act] takes effect, the security interest remains perfected thereafter
only if the applicable requirements for perfection under [Article 9 as amended by this
[Act]] are satisfied within one year after this [Act] takes effect.”).

2% Compare U.C.C. § 9-503(a)(4)(A) (2002), with U.C.C. § 9-503(a)(4) (Alt. A) (Ap-
proved Amendments 2010).

5 U.C.C. § 9-803(b) (Approved Amendments 2010).

236 14, § 9-805(b).
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effective-date filing becomes ineffective.”’ Subsection (b) adopts two
rules.”® First, a filed financing statement that perfected a security interest
under pre-amendment Article 9 is not rendered ineffective.”> The implicit
meaning is that a financing statement effective under pre-amendment
Article 9 remains effective regardless of whether it satisfies the perfection
requirements of amended Article 9. The second rule establishes the
duration of the effectiveness of the filed financing statement.”®' The dura-
tion of effectiveness depends on the jurisdiction where the financing
statement is filed.”®*

If the financing statement was filed in the same jurisdiction that now
governs perfection of the security interest, the effectiveness of the financ-
ing statement ceases when its effectiveness would have ceased under pre-
amendment Article 9. For example, if a security interest was perfected
by filing a financing statement in Ohio on August 1, 2011, and Ohio law
governs perfection of the security interest under amended Article 9, the
financing statement remains effective until August 1, 2016, the length of
its effectiveness under pre-amendment Article 9.** If the filed financing
statement was filed in a jurisdiction other than the now governing jurisdic-
tion, the effectiveness of the financing statement ceases at the earlier of
when its effectiveness would have ceased under pre-amendment Article 9
or June 30, 2018.%° Under this solution the extent of perfection is not
limited to certain collateral, but the duration of perfection has a limited
time period.*

57 Id. Although the section captions are part of the uniform act, U.C.C. § 1-107

(2002), the subheadings of Article 9 “are not a part of the official text itself and have not
been approved by the sponsors.” Id. § 9-101 cmt. 3. Each jurisdiction can decide whether
to adopt the subheadings. Id.

zzz U.C.C. § 9-805(b) (Approved Amendments 2010).

1d.

60 A filed financing statement could fail to satisfy the amended Article 9 perfection
requirements because of differences from pre-amendment Article 9 in the requirements
for the debtor’s name or a change in governing law caused by differences from pre-
amendment Article 9 in fixing the location of the debtor.

1 U.C.C. § 9-805(b). The duration rules are qualified by: section 9-805(c) (effective-
ness of a continuation statement), section 9-805(d) (effectiveness of financing statement
when debtor is a transmitting utility), and section 9-806 (filing an “in lieu” statement to
continue effectiveness of financing statement). Id. §§ 9-805(c)—(d), 9-806.

262 1d. § 9-805(b)(2).

263 1d. § 9-805(b)(1).

264 This assumes the applicability of the five-year rule for duration of the effectiveness
of a financing statement under section 9-515(a). Id. § 9-515(a).

65 1d. § 9-805(b)(2).

26 J.C.C. § 9-805(b)(2).
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The good news for the secured party is that under either section
9-805(b)(1) or (b)(2), the financing statement remains effective when
Article 9 becomes effective and thus the security interest continues per-
fected without immediate action by the secured party.”*” Consequently, it
is not necessary that a secured party review all pre-amendment filings
before the effective date of amended Article 9 to determine if they will
satisfy the requirements of amended Article 9. That review is necessary
when it is time to continue the effectiveness of a pre-amendment financing
statement.”*® Returning to the situation Question 20 poses, although the
filed financing statement does not sufficiently provide the debtor’s name
under amended Article 9, it remains effective to perfect the security inter-
est because it was sufficient under pre-amendment Article 9 to perfect the
security interest.

CONCLUSION

It is of upmost importance that the secured party correctly provides the
name of the debtor on the financing statement. Failure to do so can result
in the security interest being unperfected. It seems as if compliance would
be uncomplicated but, in the case of individual debtors, ascertaining the
correct name can require choosing among alternatives. Choosing the
wrong name can prove a fatal error.

The Article 9 drafters have attempted to remedy this problem through
amendments to the Article 9 requirement for sufficiency of an individual
debtor’s name. They have adopted rules that specify what name or names
are sufficient. These rules seem well-designed to facilitate a secured par-
ty’s compliance with the requirement. As with all rules of law, however,
applying the rule to the facts of the situation raises questions.

A secured party attempting to comply with the driver’s-license-name-
only rule of section 9-503(a)(4) Alternative A will encounter many situa-
tions, including multiple driver’s licenses, no driver’s license, unexpired
driver’s license, multiple names, and changed names. The questions I ask
and answer in this Article address these issues. They give the secured

27 See id. § 9-805(b)(1)—(2).

268 When the effectiveness of the financing statement ceases after the effective date of
the Article 9 amendments, the secured party must file either: (1) if the amendments have
not changed the office for filing a financing statement, a continuation statement that
satisfies the requirements of amended Article 9, U.C.C. § 9-805(c), (e); or (2) if the initial
financing statement was filed in a different jurisdiction, an “in lieu” statement that satis-
fies the financing statement requirements of amended Article 9, identifies the pre-
effective-date financing statement by filing office, date and file numbers, and indicates
that the financing statement remains effective. Id. § 9-806.



180 WILLIAM & MARY BUSINESS LAW REVIEW  [Vol. 3:139

party a start on sufficiently providing the name of an individual debtor on
a financing statement. These twenty questions came to my mind early in
my study of section 9-503(a)(4) Alternative A, but I can predict with near
certainty that other questions involving the debtor’s name will confound
secured parties in the future. Secured parties must stay vigilant to protect
perfection of their security interests.
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